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THE COMMISSIONER:   Please be seated.
MR E. WHITE:   I seek permission to appear for the Health Services Union in a number of applications before the Commission this morning, but I understand there are applications now made under section 418, section 240, section 425 as well as a bargaining one which isn't being progressed at the moment.  So I seek permission to appear for the HSU in each of those matters.

THE COMMISSIONER:   Thank you, Mr White.

MR A. MCNAB:   I seek leave to appear on behalf of the respondents in each of those matters.

THE COMMISSIONER:   Thank you, Mr McNab.  Is there any objection either gentlemen to the other?

MR MCNAB:   No.

THE COMMISSIONER:   Permission is granted for both of you to appear.  The matter that will be dealt with first as I think all the parties know is the section 425 application by the HSU.

MR WHITE:   Very well, thank you, Commissioner.

THE COMMISSIONER:   Mr White.

MR WHITE:   Commissioner, I don't intend to make an opening in this matter.  You have a background to the - at least to some extent to the dispute between the parties having had some involvement in negotiations and seeking to assist the parties.  What we intend to do today is to rely on the affidavit of Dr Rosemary Kelly.  I understand that's an affidavit which has been filed in these proceedings.  It was affirmed on 14 December 2009.  In the event that my learned friend wishes to cross-examine Dr Kelly I will ask her to go into the witness box and swear to this statement and make her available for cross-examination.

THE COMMISSIONER:   Mr McNab?

MR MCNAB:   Yes, I will take that opportunity.

THE COMMISSIONER:   Thank you.  Dr Kelly.

<ROSEMARY KELLY, AFFIRMED
[9.26AM]

THE COMMISSIONER:   Please have a seat, Dr Kelly.  Thank you.

<EXAMINATION-IN-CHIEF BY MR WHITE
[9.26am]

MR WHITE:   Dr Kelly, could you please state your name and business address for the purposes of the record?---Yes, Rosemary Kelly of Level 3, Rear Building, Trades Hall, 54 Victoria Street, Carlton South in Victoria.

Have you made an affidavit in this matter?---I have.

That is the affidavit affirmed on 14 December of some 92 paragraphs?---Yes, that’s correct.
And some 26 attachments?---Correct.

Have you read that recently?---I have.

Can I ask you to look at paragraph 89 of that affidavit?---Yes.

Do you wish to make an alteration?---Yes.

What is the alteration?---To insert the word "selectively" in 89 so, "This is the first time our members of the number four branch of the union have been selectively locked out by their employer."

Subject to that change are the contents of your affidavit true and correct?---Yes, they are to the best of my knowledge.

I tender that, Commissioner, if the Tribunal please.

THE COMMISSIONER:   Is there any objection?

MR MCNAB:   No objection.  Sorry, just before it's formally tendered.  There are objections - I'm not taking technical objections to the affidavit in a sense because I understand that the rules of evidence don't apply here, but I would say that there are large parts of the affidavit that are pure hearsay which really have no weight but I'm not formally objecting because I realise the formal objections will not carry the day because the rules of evidence don't apply, but in terms of their weight I would be asking in submissions that very little weight be accorded to them.  So to the extent that it is not objected to, it is not formally objected to but there is objection taken to the material - large parts of the material which is hearsay.

THE COMMISSIONER:   Thank you, Mr McNab.

EXHIBIT #A1 AFFIDAVIT OF DR ROSEMARY KELLY, AFFIRMED 14/12/2009 WITH 26 ATTACHMENTS

MR WHITE:   Dr Kelly, since you've made this affidavit there has been further lock outs of your members, is that right?---That's correct, yes.

Is that a lock out of all of your members who are employed by the respondent?
---No, it's a lock out of three members in Gippsland Pathology.

So in addition to those three there has already been a lock out of 22?---That's correct.
****
ROSEMARY KELLY
XN MR KELLY
How many members do you have?---In Dorevitch and Gippsland Pathology, those two trading organisations, we have over 200 members.

Have you ever been provided a reason why there has been a selection of individual employees?---No, that has never been - no reason has been provided to me.

Has the selection of individual employees to your knowledge caused any reaction amongst your members?---It certainly has.  The reaction amongst the members has been why me, why have I been selected to be locked out, I don't understand it, what's my employer got against me in relation to everybody else who went out on strike.
Has it had any effect on the reaction of members who aren't locked out?---Well, the other members who went on strike are furious that they have a group of members, 22 members initially and now another three.  The response from the members who are still at work is one of anger and fury because they see their co-workers suffering a potential unknown period of time that they're locked out.

What, if any, impact do you envisage given your experience that that anger and fury might have on the capacity to negotiate or to make an agreement?---Well, certainly our members are opposed to us bargaining with the employer whilst the lock out is on foot.  They fell that the ones who have been selected have been unfairly selected, given that we don't know why they've been selected.  The ones who are still are work are saying we cannot bargain while our co-workers are locked out.  That's the feedback that I'm getting and I have had telephone conferences with members right across this period of the lock out and that's the message that I'm getting back from my members on teleconferences.
I have got no further questions, if the Tribunal please.
THE COMMISSIONER:   Thank you, Mr White.  Mr McNab.

<CROSS-EXAMINATION BY MR MCNAB
[9.31am]

MR MCNAB:   We are dealing with an application here to suspend one of the applications to suspend industrial action, is that right?---That's correct, that's the 425 application.

Yes, you have in fact served notice that you intend through members to take industrial action this morning, you served notice this morning, is that right?
---That's correct.

So whilst you're making application in the Commission to cease to have industrial action cease you are serving notices for it to continue?---My application is for the employer lock out to cease.
In the meantime you wish to continue industrial action?---In the meantime our members feel that they need to hit back against the lock out.
So you want the employer to stop but you want your members to continue?
---Mr McNab, if the employer were to - - - 

Is that right?

MR WHITE:   Excuse me.

MR MCNAB:   No, I'm asking the question.

MR WHITE:   I object. My learned friend should allow the witness to answer without interruption.

MR MCNAB:   No, the question was asked.  The question was so you are wishing to have the employer cease their responsive action whilst your members continue industrial action?---No.

What is the purpose of the notice then?---Mr McNab, I don't think there's a foregone conclusion as to how this application will be determined by Fair Work Australia.  Fair Work Australia is sitting to hear our application.
So whilst you are asking Fair Work Australia to hear the application you are in the meantime giving notice of an intention to take industrial action today?---Well, I don't know what the outcome of this application will be.  I can give you an undertaking that if the application is successful in relation to employer lock out our members will cease their industrial action forthwith immediately.

So you will withdraw those notices will you?---If the employer lock out ceases we will withdraw the notices.
Didn't you just say earlier that you intended - your members were angry and intended once the employer lock out ceased that they would take industrial action?---No, I didn't say that.
****
ROSEMARY KELLY
XXN MR MCNAB
This industrial action that you've notified, this is for the purposes of advancing negotiation?---Mr McNab, this is industrial relations.  We have served a notice on the employer that our members intend to take industrial action.  The purpose of that yes, is to put pressure on the employer to negotiate with us, that is correct.
You see that that is a legitimate way of conducting your activities?---It's permitted under the Fair Work Australia Act.
In the same way you would agree the employer's response is permitted?---Yes, that is correct, we're not saying that he employer response is illegal.

So you would agree that you are seeing to put pressure on the employer through the use of industrial action, correct?---Correct. 

The purpose of that is to try and encourage the employer to agree with your position that you're putting on behalf of your remembers?---Well, to come to the table to talk to us.

With the view to them agreeing to your position?---Well, it's negotiation.

Through the use of pressure you will negotiate an outcome on behalf of your members which is what you regard in their best interests?---Yes, they're our intentions.

The industrial pressure that you put on the employer is for the purposes of having them shift from their position?---Yes.

Likewise you would agree that the pressure that is put on by the employer as responsive action is for the purposes of the employer encouraging your members to agree with it?---I can't answer that, that's me getting into their head, I don't know.
You're not able to make that assumption?---I don't know, I wouldn’t have thought so, Mr McNab.

You have gone into some detail about the employer response action here in you affidavit and from paragraph 54 you take about protected action that was taken and you list the actions and you've set out the notices?---Mm.

At the time that you took the protected action did you advise your members that the employer make take a response action?
****
ROSEMARY KELLY
XXN MR MCNAB
MR WHITE:   I object to that, grounds of relevance.

THE COMMISSIONER:   Yes.

MR WHITE:   I object, it's irrelevant to this question as to what advice members were given.

THE COMMISSIONER:   I don't share that view.

MR WHITE:   Very well.

MR MCNAB:   Did you give them advice that the employer might take responsive action?---I was on leave at the time that the protected action commenced.

Did anyone from your organisation give that advice to members that the employer was entitled to take responsive action?---I don't know.
Did you consider the possibility of employers taking responsive action?

MR WHITE:   Well, I object to that.

MR MCNAB:   Well, she is representing the members, she's the bargaining agent, it's highly relevant.

MR WHITE:   Can you sit down whilst I make the objection.  I object on the grounds of relevance.  What Dr Kelly considered is irrelevant to the determination of the questions before you.  Any subjective determination or consideration by her does not go to the matters under 425 you are going to be asked to rule on.
MR MCNAB:   It's directly relevant because it is raised by the applicant's own material.  The material raised by the applicant from paragraph 64 through to paragraph 86 deals directly with the effect of the employer response action on employees.  That's one of the reasons they are asking the Tribunal to suspend the action.  They have raised it as a matter of relevance to seek to persuade you that it's appropriate to make an order under 425 and they have raised the material directly and that's what I'm asking about, so it is relevant.  If it's not relevant we will strike out those parts of the affidavit.
THE COMMISSIONER:   Can you just remind me, Mr McNab, what was the question again that you asked.
****
ROSEMARY KELLY
XXN MR MCNAB
MR MCNAB:   I was asking whether Dr Kelly had considered the effects of an employer's responsive action when she through her members took industrial action.

THE COMMISSIONER:   It's relevant because - - -  

MR MCNAB:   It's relevant because I say - I say it's relevant because the matters that are raised in the affidavit as to the effects of the responsive action are things that occur generally when there are industrial disputes.  What I will be putting is there is nothing unusual about any of the material that has been put particularly from paragraph 73 onwards.

MR WHITE:   That's all very well, Commissioner, but my learned friend didn't ask in the nub of the objection and that is whether the subjective consideration of Dr Kelly is relevant here.
MR MCNAB:   It's not a subjective - if that is her view and she is giving advice to members it is relevant.  I am asking her about her view, if she is the person who is responsible for giving advice to members to take industrial action then it is relevant.  If she is effectively the bargaining agent, she is the person responsible for dictating the course of the action and it is relevant.  The point that I'm making is you can't put in an affidavit saying what terrible things are happening to the members, the effect of the lock out, but what I will be putting is that is a natural consequence of industrial action, particularly the employer's response action and that you can't rely on that to stop the bargaining - stop the industrial action because it's a consequence of any industrial action and it ought to have been in her mind when she advised members to take the action.
THE COMMISSIONER:   When I look at paragraph 64 to I think 72 which you have referred the Tribunal to, that is fairly factual I would have thought.  So I'm not sure - - - 

MR MCNAB:   If you go to 73.

THE COMMISSIONER:   73 talks about the effects of the lock out on our members.

MR MCNAB:   That's right and that's what I'm asking about.
****
ROSEMARY KELLY
XXN MR MCNAB
THE COMMISSIONER:   Yes.  I actually - in terms of - yes, but that's different to what was in Dr Kelly's mind in terms of the strategy, strategic - - - 

MR MCNAB:   That's what I'm asking Dr Kelly about.

THE COMMISSIONER:   Yes, but I'm not understanding the connection.

MR MCNAB:   The connection is that you cannot complain via an affidavit about the effects of industrial action when that industrial action and those effects which are outlined there are I would put it the natural consequence of industrial action and that's why I'm asking this highly experienced union official about what she considers or contemplated would be the effects of the action.  It's not a difficult - the proposition is simple, in my submission, I am not suggesting - I might not be making it clear.  They are relying on the effect on employees of the responsive action as a grounds for suspending the industrial action.  I am asking about that.

THE COMMISSIONER:   A part.

MR MCNAB:   Well, that's a substantial part of it because it goes into detail.

THE COMMISSIONER:   Yes, but sorry, maybe I'm being thick, Mr McNab, and I do apologise.  That material is definitely in Dr Kelly's affidavit, there's no issue with that.  What I still don't get is the connection between that and the strategy because you are actually asking a strategic question about the union strategy in planning it's pathway through - the dispute between the parties.

MR MCNAB:   Negotiated.

THE COMMISSIONER:   I understand it to be relevant in terms of the effect but the union isn't the only - the union doesn't have control over what the employer does or doesn't do.  So you're only asking - it's only half a question if you know what I mean or it's only going to cover half of the circumstances that have led to the lock out.

MR MCNAB:   That may be so, but I still submit that I'm entitled to ask questions about it.

THE COMMISSIONER:   That is where I have an issue.

MR MCNAB:   What am I not allowed to ask questions about?

THE COMMISSIONER:   Is that a question like when are you going to stop beating your wife, excuse me for being sexist.
****
ROSEMARY KELLY
XXN MR MCNAB
MR MCNAB:   In effect it's a ruling.

THE COMMISSIONER:   No, it was just that question.  What you are asking her is what is the union's strategy about this whole mess, and I say mess very, very deliberately, and I know I'm on transcript.  The affidavit in part deals with the effect on the members and that is half the equation, and so to ask about what the union strategy is at large in order to get negotiations for an agreement happening, it goes broader than the basis of the affidavit and the basis on which the application has been sought.
MR MCNAB:   I will ask a defend question.  You are aware by taking industrial action that may affect the financial position of your members?---My members took the action and voted for it, Mr McNab, yes.

You are aware that in taking industrial action it may affect their financial positions?---They made those decisions, yes, I'm aware of that and they made those decisions.

And you agree it may affect their financial positions?---Of course.

The degree to which it affects them depends on their individual circumstances, correct?---Correct. 

You would also agree the taking of responsive action by the employer may also affect the employees' financial positions?---Absolutely.

The effect will vary from employee to employee depending on their circumstances?---Yes, and depending on the length, yes, and depending on the length of time that people are locked out.

So it's no surprise is it that employee responsive action does cause financial harm to employees?---Not at all.

You knew that when you initiated industrial action through your members?
---When we initiated industrial action we knew the extent of the employees industrial action and how long it would be.

In terms of bargaining you had a meeting on 12 November, is that right?---I think it was 12 November, yes.
****
ROSEMARY KELLY
XXN MR MCNAB
The position at that meeting was that the day before that meeting you sent a letter or an email to the employer saying in effect that it was a requirement that salaries match public sector outcomes and that was a non-negotiable point for you?---That was, but there were negotiable points within that which I had communicated with Ms Fraumano and those went to the operative dates, et cetera, so when I was talking about public sector outcomes she was aware that that was where we needed to get to by the end of the agreement and that there could be negotiations about operative dates of the various increases.  So she was aware that that was the end point, not that we wanted to match point by point and pay point by date.

So this was all just part of an ongoing negotiation at this stage?---Well, we had resumed negotiations.  We had - - - 

And on the 12th - - - ?--- - - - resumed negotiations.

Pardon me, I do apologise.

THE COMMISSIONER:   Had you finished, Dr Kelly?---I had, we had resumed negotiations.

MR MCNAB:   So you have resumed negotiations and the employer had one position and you had another?---The employer had given us some comfort in a previous meeting at which I was not present and I was advised by Mr Gioulakis and Ms Bremner that there had been a meeting while I was on leave, and I'm advised by them and I believe them that they gave the employer - or showed the employer a graph of wage rates and a comment was made by the employer's bargaining representative that yes, they needed to do something by January 2010.  So there was flexibility in these negotiations.

The parties had different views, each party had different views, but the parties were discussing things and negotiating?---Yes, they were, we were.

So from 12 November you attended the meeting on 12 November and an offer was - you say in your affidavit at paragraph 25 that Mr Moller stated immediately he was not going to match the market rates for scientists?---Yes.
You weren't happy with that?---No.

The meeting effectively ended fairly quickly?---It did.
****
ROSEMARY KELLY
XXN MR MCNAB
From that point on until - so after that point your next move was to take industrial action?---No.
You were in fact taking industrial action at that time, is that right?---No, we weren't taking industrial action at that point.

THE COMMISSIONER:   Is this 12 November?---Yes, the industrial action that had taken prior to that, the protected action was referred to in my affidavit.

MR MCNAB:   Paragraph 54 through - - - ?---Yes, paragraph 54.  So there was industrial action that began on 25 September and that went through until October, 7 October.  There were various - a series of industrial action at that point.  After that industrial action as I understand it, and I was on leave, there was a meeting between the employer and the assistant secretary of the union and an industrial officer.

Yes, and the next step for you was to take further industrial action, you notified that in paragraph 60 of your affidavit?---No, no, the next step for me was actually to meet with the members at Heidelberg which I did immediately following the meeting that had occurred with management on the 12th.  We had already had meetings organised with our members so that we could report back on the progress of negotiations.  So on the 12th I immediately met with the members after the conclusion of the meeting with the employer representatives.  At that meeting the discussion occurred with the members and amongst the members about their response to the breakdown of negotiations.

So on 27 November you wrote to the employer advising that you would take further industrial action commencing on 3 December 2009?---Yes.

That was all part of a strategy to continue discussions?---Yes, we have a strategy, Mr McNab.

That was the strategy was it?---Well, our strategy was to put pressure on the employer, correct.

To continue negotiations?---Well, to continue negotiations in a sensible way and make a sensible offer.

So in effect you wanted them to agree with you?---I didn't have a position that I put to them.  I put to them what the end point had to be.  What I wanted them to do was negotiate with the union about how to get to that end point by the end of the agreement.  So I wasn't saying to them you have to agree to this precisely.  I had already communicated to them directly that we were flexible about how we reached that end point.
****
ROSEMARY KELLY
XXN MR MCNAB
But your position was that you wanted the salaries to match the public sector?---It wasn't quite as - - - 
Well, that's what your letter says - - - 

MR WHITE:   Listen.  Once again my learned friend interrupted the witness giving an answer and I would ask that he wouldn’t do that.
MR MCNAB:   You wrote a letter, didn't you, on 11 November?---I sent an email on 11 November.

Yes, it's in writing isn't it?---It is in writing.

You say, "What we require is an offer re salaries that match the public sector outcomes in order to match market rates."?---Yes.

So that was a requirement of your members?---Yes, and the second part of that sentence was, "In order to match market rates," and the employer was aware that we had reached agreement with Melbourne Pathology, for example, on outcomes which eventually by the end of the agreement matched the public sector outcome, and can I point out that Ms Fraumano was the bargaining agent for Melbourne Pathology.  So she was well aware of the flexibilities that were involved in those negotiations.  I had a telephone conversation with her in which I stated that, that we were flexible as to how we got to the end point.  So yes, I wrote in that email that we wanted public sector outcomes but the rest of the sentence was, "in order to match market rates."
The end point for you though you would agree was that the salaries, that is the amount of money in people's pay packets, match the public sector?---At the end point, yes, and also match the rest of private pathology at the end point.
The action that you notified on 27 November was part of your program to achieve that result?---Yes and Mr McNab I can also add that our industrial action was couched in terms of if we reach an agreement first then our industrial action would cease.
On 4 December 2009, this year, you came to the Industrial Relations Commission to amend orders in order to continue industrial action, is that right?---No, we came to Fair Work Australia to amend the ballot order and the declaration of the ballot in order to get the correct name of the employer on the record.
That was for the purposes of continuing industrial action with the correct employer named?---No, we had in our notices sent out notices to I believe Specialist Diagnostic Services, Symbion Health Ltd, et cetera, in order to cover the question of the employer name.  For us the employer name is important in order to know, for example, if there was an underpayment who we are to sue on behalf of our members.  If we are entering into a certified agreement - I think I've got the terminology right - then we need to know the name of the employer to know who we are bargaining with and to know who the agreement is with.
****
ROSEMARY KELLY
XXN MR MCNAB
On 4 December 2009 you received a letter from Dorevitch Pathology advising that employees who have commenced industrial action will be locked out of their employment, is that right?---Yes, can I have a look at the exhibit - - -  
It's in M21.  Sorry, RK23?---Yes, we didn't receive a letter from the employer but we received a letter from Dorevitch Pathology which is a trading name.
You appreciated that the industrial action that was proposed there would commence on 5 December 2009 and continue until 10 December?---Correct.  It ran at the same - it ran concurrently with the notifications that the union had given.
You would agree that the purpose of that is to put pressure on your members to reach an agreement?---Mr McNab - - - 

You don't presume that?---I don't know because it seemed to have no utility to me because our members - we had already given notice of industrial action which would continue until 10 December 2009 at 2200 hours, so I can't understand or know or presume what was in the mind of the employer.
Are you saying that that lock out would have no effect on the employees?---Well, it seemed to me to have little utility.  I didn't understand why it had been served on us and there was no explanation.

Is it your evidence that that lock out action would have little effect?---I don't know what effect it would have legally.

Not legally but practically?---Practically I would agree with you.

No, I'm not asking you to agree, I'm asking you to give evidence.  Would you agree - - - ?---You asked me to agree with you.

Would you agree that that action would have little effect on the members?---I would agree.

So for instance the evidence that you give about the effect of locked out employees from paragraph 73 to 85, in respect of the first lock out that that really would have very little impact on those people?---That's correct.  That evidence is about the lock out that was notified later which was the open ended lock out that was notified I think on 9 or 10 December for an unspecified, unclear period of time and that's RK25.
****
ROSEMARY KELLY
XXN MR MCNAB
THE COMMISSIONER:   That's the first notice isn't it?

MR MCNAB:   That's the first notice, RK25.

THE COMMISSIONER:   Thank you.  The page in front of that Mr McNab.
MR MCNAB:   Something has happened in the printing of it.
THE COMMISSIONER:   Yes, I've got the same issue.  The second one has got the table with the employee's name and then it's behind RK25.

MR MCNAB:   This notice which is RK25 - thank you for pointing that out - in relation to that you had notified that industrial action was to commence on Thursday 10 December, is that right?---No, that's not correct.

When had you notified?---We had notified on that day I believe, I'd have to go back and have a look at the exhibits.  We notified that there would be one 20 hour stoppage - and we notified on the 8th, I'll take you to paragraph 69 of my affidavit.

Yes?---We notified - the union notified on 8 December that there would be a single 20 hour stoppage of work from 10 a.m. on Monday 14 December 2009 until six a.m. Tuesday 15 December 2009.  That's RK24.
This notice from Dorevitch Pathology was responsive to that notice, you would agree?

MR WHITE:   I object, that is ultimately a question of law that you will need to determine.  Dr Kelly's subjective view about that is - - - 

THE COMMISSIONER:   I would have thought, Mr McNab, that was a subject to be covered for the next matter.

MR MCNAB:   Since 4 December you have been involved in negotiations with the employer?---Only under the auspices of Fair Work Australia.
The service of these further notices of industrial action that you have served today, that is for the purposes, you would agree, to promote further discussion?
---Mr McNab, on Saturday we entered into negotiations in good faith with the employer on the understanding that both parties had that if there was progress the employer would allow the employees back to work.  
****
ROSEMARY KELLY
XXN MR MCNAB
I just object to all this, this is all in confidence?---No, it's not.  Well, if you object to that, how can then I explain to you why our members decided to take industrial action?

I asked the question whether you in serving further notices of industrial action it was for the purposes of advancing negotiation?

THE COMMISSIONER:   You were asking why the protected action in response to the lock out was notified.  That's what you're asking.

MR MCNAB:   No, that was objected to and I moved on to the next question which the next question being the notices that you have served - - - 

MR WHITE:   My memory is the question was directly for the purpose of the service of the notice of the further action, and if the answer to that involves consideration of what might otherwise be, I don't make the concession, confidential communicating then by asking that question and wanting the answer they have waived the privilege in any event.

THE COMMISSIONER:   Mr McNab, if what you are saying is that what was discussed between the parties in the conference on last Thursday and then subsequently discussed at the compulsory conference on Saturday - - - 
MR MCNAB:   I am not asking that question.

THE COMMISSIONER:   But I don't think Dr Kelly can actually answer it unless she goes to material - - - 

MR MCNAB:   Just to make it clear, the question that I was asking - so that you can rule on it - the question was whether the intention of servicing the further notices of industrial action was for the purposes of advancing negotiation.

MR WHITE:   So the purpose is - - - 

THE COMMISSIONER:   It is covered by the conversations that are confidential.

MR MCNAB:   I will withdraw the question.

THE COMMISSIONER:   Fine.
****
ROSEMARY KELLY
XXN MR MCNAB
MR MCNAB:   You haven't sought any particular information, written documents from the employer, is that right?---I have, I foreshadowed that we will be seeking further information, documents from the employer by letter.  I am not sure that I have this letter to hand.
You're saying you foreshadowed that?---I wrote to the employer advising them that in the view of the union they had failed to bargain in good faith; that they had failed to give us any documentation supporting their assertions about inability to pay and I wrote that letter to them and set out in I think it was a three page letter I set out in detailed form what the union was saying in relation to failure to bargain in good faith and I have subsequently sought that information.  But in writing, by email have said that if the employer was to continue to claim incapacity to pay we wished to see the evidence.

Are those emails in evidence?---Mr McNab, they form part of the bubble.
So this request is a recent thing is it?---I don't have the letter which I wrote to - - - 

I'm not trying to test your memory, I'm just asking - - - ?---Relatively - well, it's not a request per se, it's pointing out that under the section of the Act which relates to good faith bargaining, an employer has a positive duty to provide information to the union and the other bargaining parties and that information hasn't been provided.

Can you point to which information and which correspondence?---Look, I don't have the correspondence, I'm at a disadvantage here.

THE COMMISSIONER:   Dr Kelly, I can't recall the contents of the application for bargaining orders that's been made is that - - - ?---Yes, it is attached to that I believe.

Right.  That's the only matter with respect to these parties that isn't currently listed this morning, Mr McNab, and I'm sorry, I don't have that here.

MR MCNAB:   In terms of attending meetings and participating in meetings, you would agree that up until 12 November which was the last meeting prior to 
4 December that the parties have been meeting and arranging meetings?---Apart from - yes, we have arranged meetings, yes.
In terms of considering proposals that are put, the proposal put on behalf of the employer was that there would be effectively three per cent wage increases per year, 1.5 every six months over a period of three years?---There was a fairly unspecific proposal put to us in relation to that, that's correct, 1.5 per cent every six months.
****
ROSEMARY KELLY
XXN MR MCNAB
Over three years, and that was rejected by your members?---It was rejected by our members.

Did you give consideration to the proposal?---Of course we gave consideration to the proposal.

In terms of your dealings with Ms Fraumano, you have got access to her and she has got access to you in terms of negotiations?---If you mean by access do I know her email address and telephone number, yes I do know her email address.
She recognises you as the person who represents the union members?---I don't know, you would have to ask her that.

In terms of the negotiations that have taken place she has not sought to go behind you, is that right?---I don't know.

You are not alleging that she has though, are you?---I'm not alleging - sorry could you ask me - - - 
She's not recognising you as the bargaining agent?---I'm not alleging that she's not recognising me as the bargaining agent.

Yes, is that right?---I haven't made any such allegations.

I have no further cross-examination.
THE COMMISSIONER:   Thank you, Mr McNab.  Any re-examination, 
Mr White?
MR WHITE:   I do.  I am just having a document copied.  Perhaps I will start and see how far I can go.
THE COMMISSIONER:   Very well.

<RE-EXAMINATION BY MR WHITE
[10.11am]

MR WHITE:   Now, Dr Kelly, you were asked some questions about whether the parties have been meeting to progress negotiations, do you recall those questions?---I do.
You were also asked questions about whether or not you requested further documents from the employer and I think you referred to a letter where you had put a position of the union in respect of the way in which negotiations were occurring.  Can I ask you to have a look at this?---Yes.
Is that the letter that you were referring to in your answers?---Yes, it is.

Could you describe for the record what that letter is?---This is a letter written to Mrs Jenny from ..... bargaining representative for Symbion Health Ltd on 11 December 2009 and it was written by me as the authorised officer of the HSU and copied to Kathy Jackson, the national secretary Neville Moller, who is the CEO of the business that trades as Dorevitch Pathology and James Bateman who is a director of Symbion Health Ltd.

Can I just before I tender that ask for it to be returned when I show it to Mr McNab.

MR MCNAB:   I've got it.

MR WHITE:   You've got it?

MR MCNAB:   It's part of the application.

MR WHITE:   Yes, I seek to tender that.

THE COMMISSIONER:   Mr McNab, is there any objection?

MR MCNAB:   No.

THE COMMISSIONER:   Thank you.

EXHIBIT #A2 LETTER FROM HSU TO BARGAINING REPRESENTATIVE FOR SYMBION HEALTH LTD, 
DATED 11/12/2009

MR WHITE:   Now, Dr Kelly, you were asked some questions by Mr McNab about meeting with the respondent employer?---Yes.

Can I ask you to look at paragraph numbered one commencing on the first page of that letter?---I don't have a copy in front of me.
****
ROSEMARY KELLY
RXN MR WHITE
I'm sorry.  Do you see paragraph 1?---Yes, I do.
Do you adhere to the contents of that paragraph?---I do.

You were asked some questions about whether you requested information from the employer.  Can I direct your attention to paragraph 2?---Yes.

Do you adhere to that paragraph?---I do.

You were asked questions about the progression of negotiations, can I direct your attention to paragraph 3?---Yes.

Do you adhere to the contents of that paragraph?---Yes, I do.

Thank you, Commissioner, I have no further questions in re-examination.

THE COMMISSIONER:   Thank you, Mr White.  Dr Kelly, thank you for your evidence, you may step down.

MR MCNAB:   There is a matter arising.

THE COMMISSIONER:   Dr Kelly, don’t move.

MR MCNAB:   From the tender of that letter.  There was a letter of response and all I would seek to do is have the witness identify the letter and confirm her receipt of it.

THE COMMISSIONER:   Is there any difficulty with that, Mr White?

MR WHITE:   No.

<FURTHER CROSS-EXAMINATION BY MR MCNAB
[10.17am]

MR MCNAB:   Is that a letter that you received from Ms Fraumano and Associates?---I received it from Mr Fraumano.
That was responsive to your letter of 11 December?---Yes, that's correct.

I tender that letter.

THE COMMISSIONER:   I assume there is no objection, Mr White?

EXHIBIT #R1 LETTER TO DR KELLY FROM MS FRAUMANO, DATED 16/12/2009

MR WHITE:   A3, Commissioner?

THE COMMISSIONER:   Sorry, it should be R1.  Thank you.  My apologies, thank you, Mr White.  Is there anything further, Mr McNab?

MR MCNAB:   I'm sorry, pardon me.  No, nothing further, thank you.
THE COMMISSIONER:   Thank you, Dr Kelly.

<THE WITNESS WITHDREW
[10.18AM]

THE COMMISSIONER:   Mr White, is there any further witness evidence that you wish to call?

MR WHITE:   No further evidence.

THE COMMISSIONER:   Thank you.  Mr McNab.  That’s all right, take your time, it's fine.

MR MCNAB:   Does the Commission have a copy of the notice of industrial action that was served today?
THE COMMISSIONER:   I think the answer is no.  I just want to double check, I think we got two versions.  Two notices, but I got two notices twice.
MR MCNAB:   I tender those notices, Commissioner.

THE COMMISSIONER:   I seem to have two notices that list at the back four laboratories and then I have another two notices which include Banksia Street, Heidelberg.  Yes?  Did I say two?

MR WHITE:   I think there are two notices, one in respect of the Banksia Street laboratory and one is in respect of four laboratories.

THE COMMISSIONER:   That's correct, yes, that's what I've got.  Is that what you've got Mr McNab?

MR MCNAB:   My client has them, I haven't seen them but I understand the contents of them and - - - 

THE COMMISSIONER:   I just want to make sure we're talking about the same.

MR MCNAB:   We're on the same page.

THE COMMISSIONER:   We're on the same page, excellent.

MR MCNAB:   I tender those notices.

THE COMMISSIONER:   Is there any objection, Mr White?  Very well.

EXHIBIT #R2 NOTICES WITH RESPECT TO the FOUR LABORATORIES, CENTRAL LABORATORY, BAIRNSDALE LABORATORY, SALE LABORATORY AND WARRAGUL LABORATORY 
EXHIBIT #R3 NOTICES WITH RESPECT TO 18 BANKSIA STREET, HEIDELBERG

MR MCNAB:   Just by way of opening I would submit that it is a very curious circumstance that the Tribunal finds itself in that an application has been made to suspend protected industrial action and the application has been made by the applicant employees and at the same time whilst the application is on foot and being heard, notices of protected industrial action are served.  That would seem to fly in the face of a submission that will have to be made that the continuation of industrial action is not going to be beneficial to the bargaining representatives for the agreement, that because of the duration of the protected industrial action the suspension order should be made and the suggestion that the industrial action is not in the public interest or inconsistent with the public interest.  

To assert those matters, yet at the same time serve notices seeking to continue industrial action creates an absurd situation.  It is also an absurd submission to make that parties are not bargaining in good faith whilst one party, the applicant, continues to serve notices seeking to continue negotiations for the making of an agreement.  So on the basis of the - you don't have to go very far, in my submission, to get to the point where the application ought to be dismissed because of the absurdity that's arisen.  You cannot on the one hand say that it ought to stop and at the same time seek to continue it.
The evidence I seek to call is that of Mr Moller, Neville Moller.  A witness statement has been prepared.  Have you been provided with that?  I think the folder was handed up on Thursday.

MS FRAUMANO:   Thursday with all the attachments.

THE COMMISSIONER:   One minute, please, Mr McNab.

MR MCNAB:   Have you had a opportunity to read - I'm not sure whether you've had an opportunity to read it.

THE COMMISSIONER:   Have you looked at my dance card recently, Mr McNab?

MR MCNAB:   It might be quicker if we could provide you with a copy and stand the matter down for five minutes to quickly read it because I'm not proposing to take the witness through paragraph by paragraph, simply seeking to have him simply adopt the statement and then I'm not sure whether my learned friend wishes to cross-examine but it will make it very difficult to address you in a meaningful way unless you've seen the material.

THE COMMISSIONER:   It is important that I have.

MR MCNAB:   This has some urgency about it, so it's not something you can take away and read at your leisure.

THE COMMISSIONER:   Given I'm on leave today, Mr McNab ‑ ‑ ‑ 

MR MCNAB:   We'll need it back for the witness.  It's not marked.  There's no markings in it.

THE COMMISSIONER:   Let me just double check, Mr McNab.  Are you suggesting that we actually adjourn for five minutes or would you have a preference that I just remain where I am and I just read the material?

MR MCNAB:   It's a matter for you, whatever you're comfortable with.

THE COMMISSIONER:   It might be worthwhile just to break for five minutes.  We shall adjourn for five minutes.

<SHORT ADJOURNMENT
[10.27AM]

<RESUMED
[10.42AM]

THE COMMISSIONER:   Mr McNab, thank you for the opportunity to read the respondent's material.  That's been greatly appreciated.

MR MCNAB:   Just before I ask Mr Moller to go into the witness box, I've been instructed that in fact industrial action has started in Gippsland.  Contrary to what Dr Kelly said that the action was in effect pending the outcome of the hearing today, it's actually occurring.

MR WHITE:   My recollection of Dr Kelly's evidence was that in the event that the union was successful in its application today that it should undertake to withdraw the notices and stop the action.

THE COMMISSIONER:   The transcript is going to prove somebody right.

MR MCNAB:   Call Mr Moller, please.  If Mr Moller could have the folder that was given to you.

THE COMMISSIONER:   I gave it back.

<NEVILLE GEORGE MOLLER, SWORN
[10.43AM]

<EXAMINATION-IN-CHIEF BY MR MCNAB

THE COMMISSIONER:   Please have a seat, Mr Moller.  Thank you.

MR MCNAB:   Mr Moller, could you please tell the tribunal your full name, your work address and your occupation, please?---Neville George Moller, 18 Banksia Street, Heidelberg.  I'm acting CEO, Dorevitch Pathology and national operations manager, Symbion Pathology.

THE COMMISSIONER:   Have you got two hats at the moment, Mr Moller?  I think that's what you're saying?---Yes.

Mr White, did you understand that?

MR WHITE:   Acting CEO of Dorevitch?

THE COMMISSIONER:   Correct, and the other hat?---National operations manager of Symbion Pathology.

MR MCNAB:   Have you prepared a statement which runs for 52 paragraphs dated 16 December 2012, should be 2009?---Yes.

Does that have with it 21 attachments?---Yes.

Mr Moller, is that statement true and correct?---Yes, it is.

I tender that statement.

THE COMMISSIONER:   Is there any objection, Mr White?

MR WHITE:   No objection, in similar ways.

THE COMMISSIONER:   To Mr McNab previously?

MR WHITE:   Yes.  There might be some things to which we'd direct your attention.

THE COMMISSIONER:   Thank you.

EXHIBIT #R4 witness statement OF NEVILLE GEORGE MOLLER DATED 16/12/2009 WITH 21 attachments

MR MCNAB:   Mr Moller, if you could just go to paragraph 36, please, and that's your evidence in relation to the meeting on 12 November 2009, is that correct?

---That's correct.
****
NEVILLE GEORGE MOLLER
XN MR MCNAB
In terms of the detail of what was said at the meeting, do you recall in any detail the way that the offer was presented and the explanation given for it?---Yes.  At the time I spoke to Ms Kelly and explained the situation in relation to the federal government funding cuts and I said that we had modelled this and we were currently in one of the months that it would come into effect and it was to the tune of $12 million to the business.

Do you recall Dr Kelly's response?---Ms Kelly said I don't believe you, you're a liar and that was the response I got at the time.

Thereafter the meeting finished reasonably quickly, is that right?---That's correct.

I have no further evidence-in-chief.

THE COMMISSIONER:   Thank you, Mr McNab.

MR WHITE:   Can you just bear with me, please?

<CROSS-EXAMINATION BY MR WHITE
[10.47am]

MR WHITE:   It's a lie, isn't it, Mr Moller, that Dr Kelly called you a liar?---Not at all.

Very well.  Mr Moller, you've been sitting in court while your counsel has addressed the tribunal and asked questions of Dr Kelly, haven't you?  Can you answer, please?---You're asking me a question?

Yes?---Yes, I've been sitting over there watching this.

Yes, and you heard, didn't you, your counsel make submissions to the tribunal that a lock-out has obvious and well known effects by employees who are locked out?  Do you remember your counsel making those submissions?---I think I recall.

Do you or not?---I'm unsure.

Well, it was only half an hour ago?---I'm unsure.

It's the case, isn't it, you can agree or disagree, that when you lock people out from employment, the capacity to earn income, that that will have an adverse effect on them?  Do you agree with that?---I would agree with that.

You would agree that that adverse impact, that adverse effect will range in its severity from employee to employee?---I don't know what the situation of the employees that are locked out.

It makes sense that - - -?---I can't answer that, I'm sorry.

THE COMMISSIONER:   The question, Mr Moller, was whether the effect of the lock-out would - may differ between individuals in essence, the adverse effects, adverse impact?---As I said, I don't know the circumstances of the individuals so I can't comment on that.

MR WHITE:   Mr Moller, you don't need to know the circumstances of the individuals to answer that question, do you?---Well, I've given my answer.

I'm inviting you to answer my question.  I'm inviting you to do it again?---I'm unsure of the circumstances of the people, so I can't answer that question.

All right.  If a person who was locked out, Mr Moller, was independently wealthy, the effect of the lock-out on that person would be less severe than on the person who is the sole breadwinner in a family with a large mortgage?---I think you answered your question.

Mr Moller, I'll ask you the question.
****
NEVILLE GEORGE MOLLER
XXN MR WHITE
THE COMMISSIONER:   Mr Moller, would you mind answering the question, please?---Well, I think that's self evident, isn't it?

I don't know.  You're the witness?---Well, yes.

MR WHITE:   If it is self evident, Mr Moller, why were you incapable of answering my former question?---Because you didn't put it in that form in the first instance.

Mr Moller, you know from your own experience that employees obviously have a range of different levels of debt.  You know that?---As I said, I don't understand the questioning.  I don't understand - I don't know what people's circumstances are.

THE COMMISSIONER:   That wasn't actually the question?---In the community there would be peoples with certain range of debt.  I can't see the relevance.

MR WHITE:   Mr Moller, can I just say this very simple thing?  You job is as a witness and it is to answer questions.  Mr McNab's job is as counsel.  He has a role to do, as do I and as do you.  Do you understand that your role is to answer questions?---Yes.

Very well.  You know that people have varying levels of debt?---Yes.

You know that from family to family there are varying levels of dependence upon income of the people who were locked out?---Yes.

You know that from family to family a person without income can have different effects independently of the absence of income?---Yes.

You know that it is theoretically possible that there are people you have locked out who may suffer catastrophic economic consequences?---Yes.

Knowing that there are people you locked out who could suffer catastrophic economic consequences, you took a decision as a company that that was an appropriate thing to do?---I took a decision to protect the company and the other 1700 employees in that company.

So is the answer to my question yes?---Yes.
****
NEVILLE GEORGE MOLLER
XXN MR WHITE
Regardless of how many of the people you've locked out suffer catastrophic economic consequences ‑ ‑ ‑ 

MR MCNAB:   What's a catastrophic economic consequence?

MR WHITE:   Mr Moller had no difficulty answering that question.

MR MCNAB:   The question, I object to it.  The question and the answers to it are very difficult because of the lack of definition.  Catastrophic for one person is minor and mild for another person.

THE COMMISSIONER:   I think that's Mr White's point, Mr McNab.

MR MCNAB:   In fairness to the witness, he should define what he means by catastrophic.

THE COMMISSIONER:   I didn't think, actually, I hate to say this, Mr McNab, but I didn't think Mr Moller had any difficulty answering - understanding the question and then answering it.

MR MCNAB:   If the tribunal pleases.

THE COMMISSIONER:   Mr Moller, I just heard you say that's bullshit?
---I apologise.

Thank you.  Excuse me, Mr White.  Mr McNab, would you - I've accepted Mr Moller's apology.

MR MCNAB:   I apologise on behalf of the client.

THE COMMISSIONER:   I would just like you to keep a watching eye over your client, please.  I would not want to be in a position to have to throw him out.

MR MCNAB:   If the tribunal pleases.

THE COMMISSIONER:   Thank you, Mr McNab.

MR WHITE:   Mr Moller, the question I asked you was this, that regardless of how many employees that you have locked out suffering catastrophic economic consequences, you would still think that's a good thing for your company.  Do you agree with that?---No, I don't.
****
NEVILLE GEORGE MOLLER
XXN MR WHITE
Why is not a good thing?---Why is it not a good thing?  Well, it's not a good thing to have to be in the position to have to do that.

I see.  Would you like to be in a position where you wouldn't have to do that?

---Unfortunately that's not the case at the moment.

That wasn't my question either.  Would you like to be in a position where you wouldn't have to do that?---Yes.

Very well.  No further questions.

MR MCNAB:   No re-examination.

THE COMMISSIONER:   Mr Moller, thank you for your evidence.  You may step down.

<THE WITNESS WITHDREW
[10.56AM]

MR MCNAB:   That is the evidence on behalf of the respondent.

THE COMMISSIONER:   Thank you, Mr McNab.  Mr White, before we do final submissions, would the parties - would everybody be comfortable if we had a 15 minute adjournment?

MR WHITE:   I would endorse having that sort of break.

THE COMMISSIONER:   Mr McNab, is that suitable to you as well?

MR MCNAB:   Certainly.

THE COMMISSIONER:   If we return at a quarter past 11.  The Commission stands adjourned until then.

<SHORT ADJOURNMENT
[10.57AM]

<RESUMED
[11.27AM]

THE COMMISSIONER:   Mr White.

MR WHITE:   Thank you, Commissioner.  Commissioner, I feel in large part as the new kid on the block, me or I having had the least amount of involvement in the current dispute from anyone in the room.  However, at the risk of repetition and at the risk of going over furrowed ground, can I just take you to the affidavit of Dr Kelly, exhibit A1, which in large part sets out the relevant days on which a variety of matters have occurred in the course of this ongoing dispute or negotiations between the union and the company.

Whilst Dr Kelly witness cross-examined about a number of matters in that affidavit, I don't consider that the factual objective background dates and reference to letters was in any way impugned so can I perhaps start with paragraph 5 and that gives the start point, really, from the start point of the dispute.

The two agreements which are in negotiation expired a long time ago and since that time neither the union and its members and the employees bound by the agreements or the company have had any benefit of a renegotiated agreement and so this dispute is of a significant and longstanding nature.

The bargaining to replace these agreements commenced in June 2008.  That's at paragraph 6 of Dr Kelly's statement.  That's June 2008 and we're now December 2009 with the agreements having expired some significant time prior to that.  In a matter I was in recently involving university staff, it was put on behalf of the university that the negotiations hadn't taken all that long because the average in that sector was 21 months.

Senior Deputy President O'Callaghan, whilst it wasn't a matter on which he had to rule, did make a comment about 21 months being something about which no party could have any sense of pride so it is a very long time that these agreements have expired or the nominal expiry date has passed and a very long time during which negotiations have occurred.

Commissioner, I won't take you to the modern history of these negotiations.  They are matters about which you from other involvement you've had have direct knowledge and once again as I say the key dates set out in Dr Kelly's affidavit and in large part Mr Moller's as well seem incontrovertible.  Perhaps the parties might put different spins on what happened or have different takes on what happened, but the history we say is set out relatively clearly.

Can I take you to the terms of section 425?  It provides that Fair Work Australia must make an order, must, so I draw attention to that word, suspending protected industrial action for a proposed enterprise agreement if it is satisfied that the suspension is appropriate taking into account the following matters.

Can I make a number of observations?  First of all, must is expressed at least on its face in mandatory terms.  Whilst it is expressed in the old fashioned language of mandatory terms - sorry, to the extent the Project Blue Sky has done away with the old distinction between directory and mandatory, the use of the word still does give an indication that the discretion to be exercised by Fair Work Australia should be informed in a direct way by a presumption in favour of making the order if it is satisfied of the union related matters.

As to satisfaction, there are a number of provisions in the Act which provide for the satisfaction of the tribunal.  The tribunal to be satisfied about a matter is a subjective thing.  However, it must act judicially in terms of what it takes into account.  It must take into account material considerations and must not take into account irrelevant considerations and if the tribunal - I think there's a discussion about the nature of satisfaction in the High Court case of Buck v Bavone.  I don't have the citation for that.  I think it's referred to in the Coal and Allied decision which you've probably got a pile of in your chambers.

So we then go to the following matters.  Can I say this?  Believe it or not, it appears that there is a degree of commonality between the union and the company in this matter.  The union plainly wants to negotiate an agreement.  The company plainly wants to negotiate an agreement.  The union has said unchallenged that it will not negotiate whilst its members are locked out and the company has said that not locking out with potential catastrophic economic consequences for them is not a good - sorry, locking people out with those potentials is not a good thing for the company.

The company has said it would like to be in a position not to have to lock its employees out.  The company has said that it is taking action to protect the company.  What you then are faced with, Commissioner, if I can say this is this.  You're faced with a position where industrial action - sorry, can I interpolate here, making these submissions about what I might describe as employer responsive action makes no - for the purposes of this application, you will be aware that we have applied under section 418 that the action cease, the lock-out cease and one of the grounds in that application is that it is not protected or responsive action.

For the purposes of this application, though, it's convenient to use that phrase, but should not be taken as a concession for a later time.  What is happening and is clear on its face is that there is an escalation of industrial action and the consequence of the escalation of the industrial action is that negotiations have stalled.

You can see how the action has escalated.  The history of the negotiations and the industrial action set out in the affidavit of Dr Kelly, I think you've been taken to them before, the history, and then you can see from there in recent days the increasing lock-outs and the employee responsive action to those lock-outs so we're back to the cold war days, the cold war days of mutually assured destruction and that is in circumstances where the company has said, well, it's not good for us, where the company has said it would like to be in a position not to have to lock out and it's only doing so to protect itself and you can see the response to that is further stoppages.

So when one looks at the criteria in section 425(1)(a) we invite you to make the first finding that the current escalation and the current position of the parties would render it beneficial to the parties if the mutually assured destruction, elevation of industrial action is suspended.

Subsection 425(1)(b) talks about the duration of the protected industrial action and that protected industrial action referred to there is the employer protected industrial action and you will note from attachment RK25 that not only has it commenced in respect of I think 22 members on 10 December 2009, but it is expressed to continue indefinitely or until at least an agreement is reached, whatever that means.  There is no end date.

THE COMMISSIONER:   31 January?

MR WHITE:   So it's in the alternative, Commissioner.  There are two dates expressed in the alternative and once again this would be relevant to whether or not there is a sufficient degree of specificity.

THE COMMISSIONER:   That's another matter.

MR WHITE:   That's in another matter.

THE COMMISSIONER:   Yes.

MR WHITE:   But we say it is clearly expressed in the alternative or is clearly an alternative word to 31 January 2010.  It would be superfluous to have those words if an agreement was reached on 24 December because you can't take protected action once you've reached an agreement so you give those words clear meaning and you give those words particularly clear meaning when they're expressed in the alternative.

As to the duration, it is already nearly two weeks when these people have been locked out.  It's two weeks in circumstances where the Commission is able to find that the absence of income, lack of income has serious and adverse consequences on the people and it is two weeks and I say this and perhaps ask the Commission to take judicial notice of this, it's two weeks at a time when expenditure is probably higher than some other parts of the year.

The duration of the conduct we say already is significant in circumstances where it's accepted by the company that the lock-out can have serious, potentially catastrophic economic consequences and we say the duration expressed in the alternative shows no end.

Can I go to 425(1)(c) and (d)?  Can I ask this question rhetorically?  Is it contrary to the public interest to suspend action if the effect of the suspension would halt catastrophic economic consequences and can I say to either employees or employers.  Imagine a company coming before Fair Work Australia where it was accepted that the protected industrial action being taken by its employees were driving it to insolvency or to bankruptcy, liquidation.

In circumstances where - well, can I suggest this, that if a company did come to this tribunal and say the action which is taken will now force us to cease trading because we are insolvent, it has not finished or not suspended, in my submission it could hardly be said that the suspension in those circumstances would be contrary to the public interest and in like way we say where there's uncontradicted evidence that the lock-out of employees can have similar dramatic and catastrophic economic consequences, it can hardly be said that the suspension of that action would be contrary to the public interest and more generally we say the tribunal is entitled to take into account the likely consequences of the protected industrial action which in this case includes at risk of repetition potential catastrophic economic consequences.

My learned friend noted in his opening that it was a curious circumstance to suspend action at a time when the applicant notified further action.  We say first of all bear in mind Dr Kelly's evidence which to my recollection was that in the event the union was successful in this application, it would withdraw the notices for protected action and would cease the action, but the second thing I say is this, in fact is clear evidence of the manner in which this dispute is escalating.

Mr McNab further suggested that it was absurd to assert on the one hand no good faith bargaining was occurring whilst at the same time seeking to continue with its application to seek negotiations.  Well, the union lives in hope and you will also know, Commissioner, that there is an application under section 240 of the Act.

In the event that the union was successful in this application, we would ask that the 240 application be called on and if we're successful in that, then the union and the employer we would say we would be putting to you at that time could both do with the benefit of assistance from the tribunal so we don't see any absurdity in the position that's been taken by the union.

We do see some absurdity in a never ending escalation of a dispute when there are other avenues available for the parties to seek assistance and have the matter hopefully resolved.  Unless you have any questions, those are my submissions.

THE COMMISSIONER:   Thank you, Mr White.

MR MCNAB:   Commissioner, I've prepared some written submissions.  I've provided a copy to my learned friend.

THE COMMISSIONER:   Thank you, Mr McNab.

MR MCNAB:   They're not long.

THE COMMISSIONER:   That's fine.  They can be as long as they need to be.  Thank you.  Did you wish them marked as an exhibit?

MR MCNAB:   Yes, please.

THE COMMISSIONER:   Is there any objection, Mr White?

MR WHITE:   No, Commissioner.

THE COMMISSIONER:   Thank you.

EXHIBIT #R5 OUTLINE OF submissions FILED ON BEHALF OF THE respondent

MR MCNAB:   The principal submission of the applicant is that because of the competing industrial action that's been taken, it's leading to consequences or may lead to consequences which have adverse effects on the financial positions of each of the parties.  It's put in certain colourful terms, catastrophic effect, et cetera, et cetera, and the reference to the nuclear - the cold war, mutual destruction, et cetera.  What the company says in relation to that is that here is no evidence of any catastrophic effect on the company.  There's no evidence of catastrophic effect on third parties, that is people who are third parties to the dispute, that's the wider community or the people who receive the services of the company and its employees so there's no credible or persuasive evidence of any of those matters, the effects on the wider community.

Section 425, we say that the three distinctly nominated matters in (a), (b), (c) of subsection (1) have been satisfied.  In relation to the question of whether the suspension of the industrial action would be beneficial to the bargaining representatives to the agreement, we say no.  We say that this is a classic industrial dispute.  The union is seeking to persuade the company of the correctness of its position and is using industrial action to do that, as it's entitled to do under the Act.  

The position that's been put very plainly by Dr Kelly in the material and the letters that she's written, including the letter of 11 December which is exhibit A3, puts a particular position and there's the position of the union in relation to particular matters, has been dealt with in the exhibits to the affidavit of Mr Moller.  There's the exchange of emails which occurred prior to the meeting of 12 November setting out a position as to what was required in terms of wage levels, rates, 
et cetera and the company at the meeting has put its position in terms of what it considers is the position.  This is a stand-off but the purpose of the industrial action from the applicant's point of view is to force the employer to a particular point.  At the same time the position of the company is to do likewise from its position.  

We say that nothing that's happening now raises any insurmountable difficulty to the bargaining representatives actually to the agreement being able to negotiate.  In fact we say, from the company's point of view that the continuation of the response assists in that because it has an effect on the employees, as it inevitably will.  It may push them to the point where an agreement is made, which is in accordance in terms of what the employer wants rather than the employee.

If I could go the submissions, the application for the protected action ballot was made.  Then there's been subsequent applications to the Tribunal on 4 December rectifying the documents which form the basis of those ballot orders, et cetera, all of which is aimed at pursuing industrial action.  We say that it's a precondition to obtaining those orders that the parties are genuinely seeking to reach agreement and that's provided by section 443(3) of the Act, that the applicant in making the applications and indeed on making the applications on 4 December which, in my submission, on their face were directed to further industrial action rectifying matters, the position there was that the applicant was there essentially contending that they were genuinely trying to reach an agreement.  

There was no suggestion then at that stage there was no bargaining in good faith by the employer because if there had been, the sensible order would have been to seek a bargaining order rather than a protected action order, that is to force the employer to bargain rather than go through the process of industrial action in circumstances where the employer is not bargaining in good faith.  We say that at all times the employer has been bargaining in good faith as defined by the Act and that's been essentially acknowledged by the applicant and is reflected in the orders that are sought from the Commission.  As I say in paragraph 2:

Had it been the case that the HSU believed that the respondent was not genuinely seeking to reach agreement, the appropriate course would have been to obtain a bargaining order rather than applying for a protected action ballot and then taking industrial action.  

We say the parties are negotiating, they're genuinely seeking to reach an agreement.  There is a dispute about what agreement is to be reached.  As you'd be aware, under the provisions of the Act, it's 228(2):

Bargaining requirements do not require concessions or agreement.  The good faith bargaining requirements do not require (a) a bargaining representative to make concessions during bargaining for the agreement or (b) a bargaining representative is to reach agreement on the terms that are to be included in the agreement.  

The parties can furiously disagree, not make concessions but still be satisfying the bargaining requirements under the Act and that would appear to be the case here.  The union has one position and the employer has another position and somehow everybody wants to get to a position where there's an agreement, one hopes anyway.  In terms of 425 we say that there's no bad faith or lack of genuine bargaining between the parties and there's no reason why the suspension of the industrial action is going to assist given that the parties are at loggerheads.

In terms of the duration of the protected industrial action, in my submission, a fair reading of the letter in the context in which it was written, that is exhibit 25 to the affidavit of Dr Kelly, is to the effect that the action will continue until 31 January or until agreement is reached and what is not said, but which is implied having regard to the course of negotiations and the course of correspondence, whichever is earlier, it just can't continue on indefinitely.  In my submission that's a sensible fair reading and in any case if one notices, no one sought clarification of that.

In terms of the duration of the action, the notice - I don't want to traverse into other areas which are not necessary or less than relevant, the notice requirements under section 414(5) and (6) of the Act in terms of what the employer response notice is:

The notice given under this section must specify the nature of the action and the day on which it will start.

That's what the notice requires and we say that the notice that's provided satisfies the Act and we say there's no real doubt that it's intended to run until 31 January or earlier if agreement is reached.

In terms of locking out a number of employees rather than all of them, we say that the scheme of the Act provides that the employer response action, in terms of the Act, does allow for an action against an individual or more than one person or less than the entire workforce.  Just to make it clear, if you go to section 411B:

Employer response action for a proposed enterprise agreement means industrial action that (b) is organised or engaged in by an employer that will be covered by the award against one or more employees that will be covered by the agreement. 

The fact that there's been a number of employees rather than all employees locked out, does not offend the Act.  It does not breach the section of the Act.  That is action which the employer is able to take and has taken as a response to the industrial action taken by the employees.  If we go to paragraph 12 of my outline I've dealt with that and I've also set out the explanatory memoranda which obviously pretty much says what the Act is.  It's not that helpful, but clearly it provides that a lockout is - for instance, in the first paragraph it provides that:

This means that industrial action by an employer is only protected if it's taken in response to industrial action taken by its employees, for example, a 
pre-emptive employer lockout of employees is never protected industrial action.

The response contemplates a lockout and that's what's happened.

In terms of subsection (c) of 425, it being contrary to the public interest, in my submission that's a reference to the public interest as in the wider public interest rather than the effects on particular individuals who are employees.  Even if it related to the effect that the action will have on employees, what we say is that the action which is being taken is quite clearly part of a rolling - the employee action is part of a rolling series of strikes and the detail of that is set out in Dr Kelly's affidavit where she sets out the actions.  If you want a reference to that I can give that to you.  It's from paragraph 54 through to 63 of her affidavit.

There's a series of rolling strikes that have taken place.  There is the action on 
4 December to rectify the documents which form the basis of the protected action ballot and matters were continuing.  You then also have the circumstance of the letters being sent out to doctors and hospitals, which is found at NM18 and the letters, for instance the first letter which is to the practice manager, Dr Nicholas Diamond, Frankston, says:

The industrial action is due to commence at Dorevitch Pathology and Gippsland Pathology on Thursday, 3 December 2009 for an indefinite period of time or until an acceptable salaries offer is made to scientists by management.

At that time the union is writing to effectively the clients of the company and you can see the letter that follows in the exhibits, the letter to Dr Andrew Rowe all setting out that the action is there which will be taken.  Once again it repeats that it would be for an indefinite period of time, the action.

In response to the industrial action the employer has taken the responsive action and we say that in respect of the effects of that, well, strike action will have effect on employees, that is, they will not be paid for the time that they're not working and that has occurred clearly and will continue to occur when industrial action is taken and the effect of a lockout is obviously going to have an effect on employees whether it's of catastrophic - I understand that word is being used and is hanging in the air - I don't think there's any real evidence of catastrophe as I would understand the word to mean and if there was to be a catastrophic effect, well, that's the corollary of the industrial action which is taken by the employees.

I've got a copy of a decision, I've given a copy to my learned friend - a decision of Goldberg J which I've set out - for ease of reference I'll hand it to you.

THE COMMISSIONER:   Thank you, Mr McNab.

MR MCNAB:   In my submission this puts it is very plain terms the effect of a lockout and its significance to an employer.  In that case the employer had imposed overtime restrictions on the employees, was not paying overtime in an industry where it was customary to work overtime and be paid for overtime.  The overtime was withdrawn and the employees were unhappy and brought an application to the Federal Court basically arguing that for it be a lockout it really had to be a complete lockout.   The court disagreed with that and at paragraph 30 - and this goes to the submission about the selective - or only having a number of employees rather than all the employees at paragraph 30 and I've set it out in the written submissions:

I do not accept the union's submission that in order for a lockout to come within the provisions of subsections (3) and (4) ...(reads)... refers to an employer preventing employees from performing work.   

It does not say that a lockout is a reference to an employer preventing employees from performing any work.  What his Honour then says in that same paragraph but on page 15 under the quote from the case of Lennie v Hawkes:

This approach to the construction of the expression "lockout" in section 170ML(3) and (4) is consistent with the policy ...(reads)...covers a considerable number of actions and activities. 

And this is the important part:

An employer has a lesser armoury.  It can only deny its employees the opportunity to work.  It would be a curious ...(reads)... employer had to undertake an all or nothing approach.

What we say is that this is part of the industrial armoury which picks up my learned friend's reference to sort of a nuclear Armageddon.  It's part of the employer's armoury to lock staff out and it doesn't have to be all the staff, having regard to the section.

We say that if the response action is having an effect, well then that's part of the industrial process of reaching an agreement.  There is no reason why the employees cannot instruct Dr Kelly to negotiate.  If the effects are as catastrophic as is suggested, that's all the more reason to instruct Dr Kelly to negotiate.  The company, whilst it's said here that this is a mutually assured destruction, there's no evidence of that from the company.  The company is not saying it's being destroyed by the strikes.  

The company has contingencies in place and the fact that 22 staff have been locked out is a reflection of the fact that those staff may not be absolutely necessary to the operation of the business.  If they can take that action without the business closing they're entitled to take the action.  Eyebrows have been raised but there is absolutely nothing in the Act which says that they can't take the action.

THE COMMISSIONER:   I don't think it was my eyebrows, Mr McNab.

MR MCNAB:   Sorry, it was collective eyebrows in the back, but in my submission that is there and this is what happens when people go on strike.  It's the employer's preferred course to continue with the industrial action.  If the employees wish to take the action that's available to them under the Act, likewise the response is available under the Act.  It's only if the provisions of section 425 are satisfied that you may make an order.

In my submission it is significant, and I don't wish to repeat myself, it is significant here that there has been action taken, action this morning.  People are on strike as we deal with the application here today so clearly, the employees are still of the view that that action is the appropriate course.  They're not so overborne that they don't see it as appropriate to continue and therefore, we submit that the application ought to be dismissed because the preconditions to the exercise of the jurisdiction have not been met.

Likewise, we say that there's no need for a bargaining order because - - -

THE COMMISSIONER:   I don't think that's before me at the moment.

MR MCNAB:   I thought my learned friend made reference to section 240.  What my learned friend is suggesting is that if the - as I understood it, and he may correct me, that if orders are made suspending industrial action by reason of this application, then orders would be sought under section 240, consequential orders.

THE COMMISSIONER:   All that is listed in this time slot, if I can put it that way, Mr McNab, is the 418 and the 240.

MR MCNAB:   I thought that my learned friend had said that he'd seek the assistance of the - I can't recall his precise words, but assistance of the Tribunal 
to - - -     

THE COMMISSIONER:   I think that was the next step.  That's as I 
understood - - -

MR MCNAB:   Consequential, if you make an order - sorry to interrupt you.  If you make an order now under section 425, I thought that my learned friend was suggesting it would follow that there may be orders made under section 240.  What we say is that's all unnecessary.  It's not necessary to suspend the bargaining period and there's no necessity to make bargaining orders because people are bargaining but they're just not agreeing with one another and that is a circumstance which is contemplated by the Act.  It expressly says that you do not have to make concessions so we're in a curious area and there's no suggestion that any great movement from Dr Kelly in the witness box in terms of the wage rates that she's seeking or the agreement that she wishes to make so I can't see by suspending the bargaining period how that is going to lead to suspending the industrial action - I'm sorry, how that is going to lead to a resolution of the particular argument.  As Goldberg J said, the employees have a wide range of things that they can do to try and force an agreement and the employer has a range of things that it can do.

In my submission, the application ought to be dismissed. 

THE COMMISSIONER:   Thank you, Mr McNab.  Any submissions in reply, Mr White?

MR WHITE:   Yes, Commissioner.  Can I start with the last point first and that is each industrial party has a variety of tools available to it under the Act.  Of course that is so and whilst the purpose of that  - sorry, we actually don't think that the employer in this case has acted in accordance with the Act and hence the application under section 418, but for the purposes of this application, we accept that.  I'm not sure why my learned friend keeps on coming back to this, it's pushing against an open door.  Of course parties are allowed to do it and at some stage, if the requirements of section 425 are met, then the Tribunal can stop it.

The first point that my learned friend raised was that it was our principal submission and underpinning all of our submission, that the lockout was causing economic catastrophic consequences.  That's not our principal submission.  Our central submission is that there is an escalating series of industrial action taken both by the company and by the union.  The escalating action taken by the company is, on its own evidence, against the company's best interests and the position of the union is that as part of this escalation, it and its members will not negotiate while there are lockouts.  That's why we say in the circumstances of this particular case and the evidence before you, that a suspension would be beneficial to the bargaining representatives so they can get off this upward spiral.

Our next point I wish to address is that the company, it was submitted on its behalf, says its action, the lockout action, assists negotiations because the effect on employees pushes them to the point of an agreement.  The unchallenged evidence of Dr Kelly is to the opposite effect (1) there won't be any discussions while there's a lockout and (2) you touch individuals separately and that raises a great deal of anger, not just amongst those individuals but among their colleagues.

The next point is in relation to my submission that the duration of the lockout was indeterminate and nothing that we say that my learned friend says gainsays the proposition we make.  He has indicated that one should read it by adding words, ie. that you would imply which ..... earlier but I ask again rhetorically that if the words "after 31 January" were not there - sorry, what else do those words add?  An agreement reached before 31 January would bring the action to a halt and once again I don't think my learned friend addressed you on the use of the word "or", the express use of the alternative.

He made some submissions about the notice requirements under section 414(5) of employer responsive action.  We have some difficulties with that.  That's the subject of a section 418 application.  Unless you wish me to argue that point now, I won't.

THE COMMISSIONER:   I reserve your rights to argue it in another matter if you wish.

MR WHITE:   Thank you.  My learned friend said that public interest is wider than the interests of any individual and we may be talking around in circles.  The way we put it is that it is not in the wider public interest if companies or individuals are destroyed economically.  We don't see how that more general proposition is gainsaid by my learned friend.

A submission was made to you that it is the employer's position that it wants to continue with the lockout.  Can I remind the Tribunal of the evidence of 
Mr Moller this morning.  He said the lockout is not a good thing for the company.  He would like to be in a position not to have to lock out and he's only doing that to protect the company.  It's not part of a wider strategic push.  The direct evidence of the company is directly contrary to my learned friend's submission that it wants to continue the lockout.  Mr Moller says that it's not a good thing and I think the words I wrote down at the time, the company would like to be in a position not to have to do it.

My learned friend made reference to the strike action that was going on today.  Well, Commissioner, that is yet another example of what I describe as the escalation.  There was some discussion about an application under section 240.  I raised that to address the submission that my learned friend had made in his opening as to the purported absurdity that there was an inconsistency between allegations of bad faith on the one hand and the desire to continue bargaining on the other.  It is obviously the clear position of the union that it wishes to continue bargaining and if it's required to have the assistance of the Tribunal to achieve that, then it will take those steps to apply to have that assistance.  They're the submissions.

THE COMMISSIONER:   Thank you, Mr White.  I've just got a couple of questions of clarification.  Mr White, in the application I just want to 
double-check.  It's for a suspension immediately for a period up to and including 31 January 2010.

MR WHITE:   That is so.

THE COMMISSIONER:   I understand that on behalf of the union you're seeking, if the application is granted, that there be an immediate suspension?

MR WHITE:   That is so.

THE COMMISSIONER:   And that the end point of that is 31 January 2010?

MR WHITE:   That is so.

THE COMMISSIONER:   In terms of the protected industrial action that you're seeking to be suspended, could you please outline as to what that is.

MR WHITE:   That's the two notices of lockout, one of 22 employees and one of three employees.  RK25 is the notice of response action.  It's the letter of 
10 December and that's the letter in which 22 employees are listed so it is that action, and it is the action now described in exhibit - I don't know if it is an exhibit.  I'll just hand that up.  It is the action described in the letter of 21 December 2009 - I think you have this - in which three further employees are named to be locked out.

THE COMMISSIONER:   Good question, Mr McNab, that's why I'm asking it.  Just before we get to that bit.  Mr McNab, I don't think I have that notice in my documentation, do I?

MR MCNAB:   No, you don't.  We tender that - my learned friend can tender it.

MR WHITE:   To the extent that it needs any formal application to amend the application to encompass this action, then I would make such formal application.  This is the employer response action which the union seeks to have suspended.

THE COMMISSIONER:   In terms of the notices that were marked as 
exhibit R3 - - - 

MR WHITE:   That is the employee action.  

THE COMMISSIONER:   Yes, R2 and R3.

MR WHITE:   We haven't included that action as part of our application but can I say this, I remind the Tribunal that Dr Kelly has said in the event that it was successful in this application the union would withdraw any notice of industrial action currently on foot, but if it makes it easier for the Commission, we would also consent to an order suspending any industrial action on the part of the union for the same period of time.

THE COMMISSIONER:   The notice regarding the additional three employees, which of you is this being tendered through?

MR WHITE:   I'll take - - -

THE COMMISSIONER:   You're going to be the bunny, Mr White.

MR WHITE:   Yes.

EXHIBIT #A3 NOTICE OF PROTECTED INDUSTRIAL ACTION DATED 21/12/2009

THE COMMISSIONER:   Just to summarise the outcomes of that discussion, if the application is granted potentially there are four notifications that would be suspended, hypothetically.  The first one is RK25 to exhibit - - -

MR WHITE:   RK25 to the affidavit of Dr Kelly.

THE COMMISSIONER:   Then the second one is just what's been marked as exhibit A3.  The third one is what has been marked as exhibit R2 and the fourth one is what has been marked as exhibit R3.

MR WHITE:   Yes.

THE COMMISSIONER:   Good, I understood then.  Mr McNab, do you have equal clarity?

MR MCNAB:   Yes.  That's clear to me, yes.

THE COMMISSIONER:   Okay, thank you.  Given the seriousness of - the importance of this matter to all of the parties, I will be in a position at half past one to come back into court and to indicate to the parties my decision in this matter.  We will adjourn until half past one.  Thank you.

<SHORT ADJOURNMENT
[12.24PM]

<RESUMED
[1.43PM]

THE COMMISSIONER:   This matter is an application by Health Services Union for an order to suspend protected industrial action pursuant to section 425 of the Act.  The industrial action sought to be suspended is the employer response action set out in the notification to the union dated 10 December 2009 and that is attachment RK25 at exhibit A1.  The application was amended during the hearing to include the employer response action which commenced on 22 December 2009 as contained in exhibit A3.  The period of suspension sought is from now until 
31 January 2010.

Section 425 of the Act states that (1) Fair Work Australia must make an order suspending protected industrial action for a proposed enterprise agreement that is being engaged in if Fair Work Australia is satisfied that the suspension is appropriate, taking into account the following matters (a) whether the suspension will be beneficial to the bargaining representatives for the agreement because it would assist in resolving the matters at issue; (b) the duration of the protected industrial action; (c) whether the suspension would be contrary to the public interest or inconsistent with the objects of this Act; (d) any other matters that Fair Work considers relevant.

Therefore, Fair Work Australia must make an order if it is satisfied regarding the matters set out in section 425(1)(b), (b), (c) and (d).  I will deal with each of these in turn.  Section 425(1)(a):  this requires Fair Work Australia to be satisfied that the suspension would be beneficial to the bargaining representatives for the agreement because it would assist in resolving the matters at issue.

The parties in this matter are attempting to negotiate a new agreement which will replace two agreements whose nominal expiry dates are 28 February 2006 and 31 December 2007.  Bargaining commenced in June 2008.  Since September 2009 in aid of the negotiations both parties have engaged in protected industrial action.  This commenced on 25 September 2009 and involved two stoppages by employees who are member of the HSU at various sites until 8 October.  Around 3 December 2009 there were stoppages of 20 hours duration.

On 4 December 2009 strike action commenced and was notified to continue until 10 December 2009.  Between 5 December and 10 December there was employer response action in the form of a lockout of those employees who were currently taking industrial action.  On 8 December the union notified the employer that there would be 20 hour stoppages on Monday, 14 December and Tuesday, 
15 December.

On 10 December the employer notified of a lockout of 22 employees until 31 January 2010 or until agreement is reached.  On 21 December the employer notified of a lockout of a further three employees from 22 December 2009.  The union then commenced employee response industrial action on 22 December 2009.  The current situation therefore is that HSU members at five locations are on strike until 7 am on 23 December or until agreement is reached and 
25 employees are locked out until 31 January 2010 or until agreement is reached.

There was witness evidence today from Dr Kelly from the union and Mr Moller from the company.  As is relevant to this matter the oral evidence of Dr Kelly was in essence that with the targeting of individuals by the company in terms of the lockout, this had increased the anger amongst those particular employees but also amongst their colleagues.  Her members, as a result, had given her clear instructions that she was not to negotiate with the company whilst employees were being locked out.

Mr Moller's evidence regarding the lockout was that he would like to be in a position not to be locking out employees, however, he was in that position in order to protect the company.

It is understood that all is fair in love and collective bargaining and that parties under the Act have industrial armoury that can be used during negotiations for a new agreement.  However, the parties in this matter have in my opinion gone beyond this.  The evidence before me indicates that there has been an escalating resort to the industrial armoury by both parties.  In addition, as was mentioned earlier, the lockouts are preventing the union from being able to negotiate with the company and the company, on the evidence of Mr Moller, does not seem to be comfortable in that lockout space.  Therefore, on the basis of the material before me, I find that suspension of the protected industrial action would be beneficial to the bargaining representatives because it would assist in resolving the matters at issue in the negotiations.  

Duration, as set out in section 425(1)(b), there was much discussion about the meaning of "until 31 January 2010 or until agreement is reached".  It is noted that the union's employees' response action has a different date but has or until agreement is reached in exactly the same place as the employer's notice.  It would seem, though, that on either interpretation, it is likely that the lockout, based on the state of the parties at the present, could continue until 31 January 2010.  It is noted that 22 of the 25 employees have been locked out now for nearly 
two weeks.  

With respect to section 425(1)(c), on the material before me I am satisfied that the suspension would not be contrary to the public interest or inconsistent with the objects of the Act.  There are no other matters which the Tribunal considers relevant.

Having found that the preconditions set out in section 425(1)(a) to (d) have been met Fair Work Australia must make an order therefore suspending protected industrial action.  As indicated during the hearing, the protected industrial action that will be subject to an order of Fair Work Australia are the two employer response action notices dated 10 December 2009 and 21 December 2009 and in addition the two employee response action notices, both of which are dated 
22 December 2009.   Fair Work Australia orders that the industrial action subject to these notices is to be suspended immediately until close of business on 
31 January 2010.

That concludes the application pursuant to section 425 that is currently before me.  The Tribunal had concurrently listed two other matters in addition to the section 425 application and with respect to one of those, which is the section 240 application to deal with the bargaining dispute, the Tribunal had notified a compulsory conference.  At 2.15 I propose that the direct parties who were present at the compulsory conference on Saturday will gather in conference 
room E for the purpose of programming discussions between the parties with respect to a new collective agreement.

This matter is adjourned and the Commission will resume in compulsory conference mode pursuant to the application under section 240 at 2.15.

MR WHITE:   Just before the Tribunal adjourns, during now and 2.15 the union will take steps to contact all of its members who are taking action.  There are some I think who are sort of halfway through a shift or not sort of - sorry, who have taken industrial action but with the remainder of a shift to run, if you know what I mean, so whilst the order now is this, that we will take all steps available to us but the Tribunal and the company should be aware that despite those best endeavours, we may not be able to contact all people, although may not be able to go in for the remainder of their shift.  Be that as it may, we will take all steps.

THE COMMISSIONER:   I appreciate that.  Mr White, I don't imagine that the compulsory conference will, because of the nature of the business to be conducted during the compulsory conference, will be a long one.  As I indicated earlier it is for the purpose of programming further negotiations between the parties.  That should not take long.

MR WHITE:   I understand that and we'll get back onto contacting those who we've been unable to contact.  Could I ask this, whilst the union will take all steps available to it to contact its members, could we ask that the company directly notify the employees it has locked out that they are no longer locked out.  We will take such steps - I think most of them in fact are probably here today.  That's probably not necessary, we will attend to that.

MR MCNAB:   I'll get instructions in relation to that but there's also the issue of whether - this is not meant in a disrespectful way, but to consider whether there's any options in terms of appeal of this decision and those options will have to be canvassed but that can be done between now and 2.15.  I'll certainly communicate with Mr White.

THE COMMISSIONER:   Thank you.   

<NO FURTHER PROCEEDINGS RECORDED
[2.35PM]
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