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MR A MCNAB:   I seek leave to appear on behalf of the appellant, Symbion Health.
MR E WHITE:   I appear on behalf of the respondent, Health Services Union.

JUSTICE GIUDICE:   Yes, Mr McNab?

MR MCNAB:   Your Honour, I'm not sure what material you've had access to or regard to.

JUSTICE GIUDICE:   I've read the transcript, that's about all.

MR MCNAB:   If I could just briefly refer, and it's probably not necessary for your Honour to refer to the material as well, but if you just quickly refer to the background industrial action which is the subject of the matters.  

JUSTICE GIUDICE:   Could I ask you, Mr McNab, I don't want to distract you from what you'd intended to do, but the Commissioner has set out from paragraphs 470 to about the end of 472 a summary of what she said was the action.  I would make things a bit simpler if I knew whether any of that was challenged or thought to be incomplete or something like that.

MR MCNAB:   There are some details which may not be complete but we don't take any issue with that.

JUSTICE GIUDICE:   It's generally correct?

MR MCNAB:   Yes, it is, yes, and that in fact may suffice.  I was going to quickly refer you to the affidavit of Dr Kelly from paragraph 54 which goes into detail of the action and the way it's occurred.  What I was going to say is it demonstrates in effect a series of rolling stoppages as part of industrial action taken by the union.  In response to that there was employer response action taken on 4 December 2009 and then subsequently there was a second lot of employer response action on 10 December 2009 and that has initially affected 22 employees but now affects 25 employees because there's been subsequent employer response action.
JUSTICE GIUDICE:   Would you be able to say how many employees of your client would potentially be covered by the agreement that's been bargained for?

MR MCNAB:   I'll clarify this but there's been reference in the evidence to 1600.  Sorry, pardon me, that would appear to be quite wrong, what I've said to your Honour.  It's 51 technicians and 313 scientists.  We say that approximately 200 are union members.

JUSTICE GIUDICE:   Thank you.  At what number of locations?

MR MCNAB:   The locations are Gippsland, there's a series of laboratories in Gippsland and there's a laboratory in Heidelberg, at Ballarat too, sorry, and Albury, and Frankston I'm now told.  There's 21 laboratories.

JUSTICE GIUDICE:   Thank you.

MR MCNAB:   Against that background obviously in order to obtain a stay balance of convenience is going to be at the forefront in the consideration of the Tribunal I would have thought.  We say that the balance of convenience in fact favours the employer in this case.  There's a real concern that if the stay is not granted the object of the appeal or the effect of the appeal will be rendered nugatory if a stay is not granted.  What we say is that the appellant seeks to continue its industrial action, it's responsive action in order to seek to persuade the respondent to agree with its position which is in accordance with the objects of the Act and occurs in the ordinary course of negotiations for an agreement and, in particular, where industrial action occurs.
If the appeal is not heard before 31 January it will have lost the effect of obtaining the benefit of the industrial action which I'm instructed is an important consideration for it.

JUSTICE GIUDICE:   That would be the case in any situation in which an order was made under the section wouldn't it?

MR MCNAB:   Depending on the circumstances of the case but also it depends on when the appeal is brought on of course to be heard.  If the appeal is to be brought on quickly those considerations become less significant, but we still say that prima facie we say that the appellant loses the benefit of the industrial action if the stay is not granted.  And in terms of detriment that might be suffered as a result - I appreciate this is not an application of injunction, but if there was detriment suffered by particular employees who continued to be locked out as a result of the grant of a stay and the appeal was ultimately unsuccessful then there is the capacity to pay those employees for the period they were locked out.  Under the Act you may pay a locked out employee.  It's not the case with employee industrial action, as is the case with employee industrial action.

So for instance 416 of the Act, the employer may refuse to make payments to employees in relation to the period of the action.  Whereas the different provisions apply in relation to payment to employees who take employee industrial action.

JUSTICE GIUDICE:   So you say that the employees could be - - -

MR MCNAB:   If any - - -

JUSTICE GIUDICE:   Suffer any loss.

MR MCNAB:   If loss is suffered by reason of the grant of the order - - -

JUSTICE GIUDICE:   And the appeal is unsuccessful.

MR MCNAB:   That's right, but that would involve considerations of whether those people were actually rostered on to work or those matters, but subject to all those considerations that would protect the employees and that, again, favours the balance of convenience falling in favour of the appellant.  In relation to - - -

JUSTICE GIUDICE:   Mr McNab, I haven't checked this but is there a current agreement?

MR MCNAB:   No, it's expired.  They're negotiating for a new agreement.  The negotiations have gone on for about - - -

JUSTICE GIUDICE:   Yes.  Is the agreement in the documents anywhere?

MR MCNAB:   RK1, your Honour, RK1 and RK2.
JUSTICE GIUDICE:   Yes, thank you.

MR MCNAB:   In terms of the question of whether there's any prospects of success in the appeal, where there's a serious question to be tried, if we use the language of an injunction, it's submitted that there are reasonable prospects on appeal in this matter.

JUSTICE GIUDICE:   I take it that we're operating on the basis that the Fair Work Australia would apply the principles that would have been applied by the Commission.

MR MCNAB:   Yes.

JUSTICE GIUDICE:   Is there any relevant difference?

MR MCNAB:   No.

JUSTICE GIUDICE:   Do you agree with that, Mr White?

MR WHITE:   Yes, your Honour.

JUSTICE GIUDICE:   Thank you.

MR MCNAB:   I'm only aware of one.  I have seen one decision, I can refer it to your Honour in due course if necessary.

JUSTICE GIUDICE:   Well, for the purpose of today's proceeding nobody suggests it should be a different approach.

MR MCNAB:   No.  It's submitted that the error in this case is that the evidence in the case did no more than demonstrate the ordinary effects of industrial action, that is, that pressure has been put on the employer by a series of rolling stoppages and that that has economic consequences on the employer and on the employees who are without pay while that occurs, and the lockout action has consequences on the employees as is ordinarily the case.  Your Honour, in the course of submissions I referred the learned Commissioner to the decision of CFMEU v Master Builders Association, a decision of Goldberg J, where he made reference to the fact that the lockout is part of the ordinary armoury of the employer, in fact it's probably the only remedy - I hate to use the word, but weapon in its armoury in order to respond to employee industrial action.  And what's happened here is no more than ordinarily happens.

Now, in her reasons for decision the Commissioner at PN473 made reference to the witness evidence from Dr Kelly and Mr Moller.  The oral evidence of Dr Kelly was in essence that it was targeting of individuals by the company in terms of lockout, this had increased the anger amongst those particular employees but also amongst their colleagues and members as a result and given her clear instructions she was not to negotiate with the company whilst employees were being locked out.  Now, in my submission those considerations don't satisfy the first part of section 425.  In effect that would leave the Commission in a position where a bargaining agent could unilaterally say we're not going to bargain whilst protected action is occurring, therefore we want the protected action suspended.
In my submission there's got to be something more than the unilateral refusal to bargain because the action is occurring.  The evidence of Mr Moller which the learned Commissioner refers to at PN474, Mr Moller's evidence regarding lockout was that he would like to be in a position not to be locking out employees however he was in that position in order to protect the company.  That's got to be considered against all his other evidence including his written evidence that he was taking responsive action or the company was taking responsive action in response to the industrial action taken by the employees.
Now, obviously every employer would prefer not to be locking out employees but if that's what they have to do in order to make an agreement, well, that's what has to happen and, in my submission, there is a defect or an error I should say in the decision in that it does not identify a matter which takes it out of the ordinary course of events such as to give rise to the jurisdiction to make the order under section 425.  For instance, in relation to paragraph (c) of 425, whether the suspension would be contrary to the public interest or inconsistent with the objects of the Act, all the learned Commissioner said in relation to that was that she was satisfied that the suspension would not be contrary to the public interest or inconsistent with the objects of the Act, but didn't consider what those interests were or identify the particular matters which were occurring which would bring it within section 425(1)(c).

So for those reasons we say that this is a matter of some importance because if the decision stands it may be used as precedent for parties simply coming along to the Tribunal saying we're not prepared to negotiate whilst industrial action is going on and therefore we want it suspended.

JUSTICE GIUDICE:   Well, these situations probably defy categorisation.  They've all got their own circumstances.  I'm not quite sure why an employer would want to continue with response action if the union which has taken the action which has provoked the response says it doesn't want to continue its action.  That's the slightly odd situation we seem to be in.

MR MCNAB:   Well, not when you put it in context where there's been rolling stoppages occurring as outlined in the decision and certainly from September 2009.  On the morning of the hearing there were two further notices of industrial action served on the employer.  The employer is of the view that the industrial action that it is taking is actually working, it is having an effect on the employees, it is making them consider their position and it may lead to the position where an agreement is reached.  So I agree that on its face it's somewhat anomalous but when you have regard to all the circumstances it's not anomalous if you take into account the fact that the employer wishes to continue the action because the action is working.  Likewise in a case where employees are taking action which is hurting the company they may wish to continue that action.

JUSTICE GIUDICE:   Yes.  Well, the Act certainly contemplates that people can damage each other's economic interests.  That seems to be the situation we're in.

MR MCNAB:   That's what we're in and that's what's occurring.  And I appreciate that on Christmas Eve to make the orders that we're seeking you'd make would have consequences on employees, but simply by reason of the fact it's Christmas doesn't change the fact that this is part of an ongoing industrial dispute.  If the Tribunal pleases, unless there's something you wish me to deal with further.

JUSTICE GIUDICE:   Thank you, Mr McNab.  Mr White?  I suppose somebody has made the white Christmas joke have they already, Mr White?
MR WHITE:   Yes, it's an annually, your Honour.  Your Honour, I think the first thing I should say is this.  That as we did before Commissioner Cribb the union reserves its position in relation to whether or not there is in fact proper or properly authorised employer response action in any event.  Your Honour may or may not be aware that there is a series of applications which have been filed in the Tribunal, one of which is pursuant to section 418 of the Act, and in that application the union sought orders that industrial action cease.  One, that the employer industrial action cease, and one of the grounds on which it relied was that there had been no notice given in accordance with the Act.  There were a number of grounds to support that ground, one of which was that the employer who has appeared in the Tribunal this morning is not the company that gave notice of the employer response action.

Now, your Honour, for the purposes of the proceedings before Commissioner Cribb can I say this.  There were on that day a number of applications listed, including the section 418 application.  There was also an application under section 240 of the Act but I'll come to that at a later time.  So, your Honour, can I proceed in making these submissions whilst reserving our position in respect of whether or not there is in fact in any event properly authorised employer response action.  Without going into that argument fully, just to show the Tribunal what we're talking about, if one looked for example at exhibit RK25, which is the letter of 10 December purportedly notifying the employer response action, you will see it's on the letter of Dorevitch Pathology and, as we understand, that's just the trading name, and if you look right at the bottom of that letter you will see it's Symbion Pathology Pty Ltd, ABN and it's got the number there, and APA, which is I think an authorised pathology authority, a Symbion Health Ltd company.

The employer we say is Symbion Health and you will note that the appellant today is Symbion Health.  Now, it's not as if these matters were unknown to the parties.  There had been, as part of the union's industrial action at an earlier time, notice given in a name other than Symbion Health Ltd.  But after investigation and communication with the company application was made to amend those notices so the notices by the union are given to the correct employer.  We say these are peripheral matters.  An approved pathology authority has certain obligations under the Health Insurance Act, and we say that it is being and has been a very live issue at all times.
JUSTICE GIUDICE:   Which letter are you referring to in particular, Mr White?

MR WHITE:   RK25.

JUSTICE GIUDICE:   Yes.  Well, the version I've got of RK25 has a cover fax letter from Jenny Fraumano and Associates, and that's followed by a letter to Dr Kelly dated 10 December 2009.

MR WHITE:   Yes, that's the one.

JUSTICE GIUDICE:   Was that the one you were talking about?

MR WHITE:   Yes, your Honour.

JUSTICE GIUDICE:   Well, there's a second letter there which refers to a company called Specialist Diagnostic Services Pty Ltd.

MR WHITE:   Yes, your Honour.  That's another one of the group and I haven't taken you to that.

JUSTICE GIUDICE:   Are people employed by different corporations?

MR WHITE:   No.  They're employed by Symbion Health Ltd.

JUSTICE GIUDICE:   They're all employed by the same company?

MR WHITE:   Yes.  And can I say this; that as I understand it that the - - -

JUSTICE GIUDICE:   Well, I may not be - yes, you go on, Mr White.

MR WHITE:   As I understand it, it has been a very live issue, particularly by reason of the union application to amend its notices of protected action and, as I understand, during the course of those proceedings Mr McNab sought specific instructions as to the identity of the employer and it was Symbion Health.  So whilst it may not appear in the Commissioner's decision it was an issue before her, and we raise it as an issue now and we reserve our rights in respect of it.  I mean, the confusion, just before I leave this point, is even further deepened when one looks at Mr Moller's evidence at PN272.  He said his name and who he was, he says he's the Acting CEO, Dorevitch Pathology, and national operations manager, Symbion Pathology, and he's got a couple of different ones there.
So, your Honour, the matter wasn't fully argued before Commissioner Cribb, because the circumstances then facing the parties is this; that in the event the union was unsuccessful in its section 425 application there was listed on that day its application under section 418, a ground of which was that there was no properly authorised employer industrial action.  Now, we didn't have to argue it on that day because of the fact the union was successful in its application, and we reserved our position before Commissioner Cribb can I say for that reason, that is, there was no need to argue it in the section 425 in the event that we were successful, and in the event that we were unsuccessful it was able to be argued when she heard the section 418 application.

JUSTICE GIUDICE:   Can I just ask you a question, Mr White, about the HSUs action.  That's pursuant to a ballot no doubt?

MR WHITE:   Yes.

JUSTICE GIUDICE:   And the terms of the resolution passed by ballot, does that or they have any time limitations?

MR WHITE:   I don't know, your Honour.  I will get some instructions on that.

JUSTICE GIUDICE:   At some stage, yes.  The point of the question is, does the suspension until 31 January have any consequences in terms of the protected action ballot outcome?

MR WHITE:   Yes, your Honour, I think it does, from memory, if not in respect of the protected action ballot certainly the union notices currently in force to take action to 31 January or whichever is earlier.

JUSTICE GIUDICE:   I see.  I understand that, yes.

MR WHITE:   RK10 is the ballot, your Honour.

JUSTICE GIUDICE:   Thank you.  I interrupted you, Mr White.  You were talking about, or you may have finished talking about the 418 application.

MR WHITE:   Yes.  So what I was saying, your Honour, is that before Commissioner Cribb we reserved our position in respect of this and it was because it was unnecessary to argue it because in the event we were unsuccessful we had the section 418.  But it is still a live issue, a significant issue.

JUSTICE GIUDICE:   So you would submit that if a stay order were made the section 418 application would have to be dealt with?

MR WHITE:   Yes, or, alternatively, the appellant was not in a position to take industrial action in any event.  Can I say this.  It's not a flippantly raised issue, the identity of the employer, because not only are there obligations in respect of authorised pathology authorities under the Health Insurance Act as to the control of the people who do pathology testing but it obviously has significant issues.

JUSTICE GIUDICE:   Significant legal consequences attach to these sorts of activities.

MR WHITE:   Indeed, your Honour.  So with that caveat can I proceed.  Can I ask you to look at section 425 which is a section entitled Cooling Off in modern speak, but the point we wish to make about it is that it is a very broad discretion.  There are a number of matters set out in section 425(1)(a) (b) (c) and (d) that the Tribunal is to take into account which are, once again, very broad matters.  They are not necessarily matters which can be characterised as objective fact but they are in some senses matters going to impression and, in part at least, matters which to some extent at least take into account the experience of the Tribunal and the Tribunal that's hearing the matter.

JUSTICE GIUDICE:   It's a strange section in one sense at least, that it's expressed in mandatory terms subject to being satisfied that suspension is appropriate.

MR WHITE:   Yes.

JUSTICE GIUDICE:   I suppose that just means it's the exercise of a discretion as to whether it's - - -

MR WHITE:   Well, after Project BlueSky must doesn't mean must perhaps.  But in any event even though it's expressed in mandatory terms the levels of the criteria relevant before the exercise of the, we'll call it mandatory discretion, arises, very broad in their scope.

JUSTICE GIUDICE:   Yes.  Well, that seems to be the case.

MR WHITE:   As to what a tribunal or a court has to do in forming a satisfaction, your Honour, can I just hand to you a short extract from a case with which you're familiar, Buck v Bavone.  I know you're familiar with it because you refer to it in Coal and Allied.
JUSTICE GIUDICE:   I think Coal and Allied itself was concerned with the word satisfaction wasn't it, or the Commission is satisfied?

MR WHITE:   Yes, and hence that was the Buck v Bavone reference.  So it's only an extract from the case, your Honour.

JUSTICE GIUDICE:   I'm not sure the High Court embraced Buck v Bavone did it?

MR WHITE:   This is a High Court case, your Honour.

JUSTICE GIUDICE:   No, but in the Coal and Allied decision.

MR WHITE:   Well, if not in the Coal and Allied decision, Buck v Bavone still forms the basis of the ways in which satisfaction can be challenged on appeal.  There are a number of immigration cases I think which pick that up, but at the bottom of page 118.

JUSTICE GIUDICE:   I think Fair Work Australia is in the same position as the South Australian Potato Marketing Board.

MR WHITE:   I can't win on that one, your Honour.  But as you would expect, when you take - informing the requisite level of satisfaction there's no hard and fast rules.  In fact it must take into account relevant matters, not take into account irrelevant matters, very similar to the criteria for reviewing the general discretionary decisions.  But the real distinction I'd seek to draw given the construction of this section is that the High Court, when one reads down at the bottom of page 118 and then on to 119, it draws the distinction between the types of levels of satisfaction which might be required when one has to be satisfied of objective facts on the one hand contrasted to the satisfaction of perhaps more nebulous concepts on the other.

JUSTICE GIUDICE:   Didn't the High Court in Coal and Allied say that in that case House v R was the relevant test?

MR WHITE:   On appeal they did, but as to the reaching of satisfaction - - -

JUSTICE GIUDICE:   By the member, I see, yes.

MR WHITE:   In large part House v R in some senses picks up the language of, or Buck v Bavone perhaps picks up the language of House v R, House v R coming earlier.  Because when you look at the appeal grounds for challenging a discretionary decision which are set out in House v R they are in some senses a mirror.  If a judge acts on a wrong principle, if he allows extraneous or irrelevant matters to guide or affect him which he mistakes the facts, if he does not take into account some material consideration, et cetera.

JUSTICE GIUDICE:   Well, that would be the approach that the Appeal Bench would have to take wouldn't it?

MR WHITE:   Yes, it would.  When it's applied to a broad discretion, I think Coal and Allied from memory now also draw a distinction between a broad discretion and a narrow discretion.

JUSTICE GIUDICE:   Well, they'll be matters for argument.

MR WHITE:   Yes.  But in any event the point I really wish to make about section 425 is that it is a very broad discretion which the Tribunal is called on to exercise.  Now, against that background again can I go to the decision of Commissioner Cribb, and that commences at PN467, you will see relevantly and correctly set out the history of the negotiations and industrial action which have been occurring.  That goes up to the end of PN472.  
JUSTICE GIUDICE:   Can I just check one thing with you, Mr White.  I assume it's correct that all of the lockouts have been directed at employees who have been imposing industrial action of some kind?

MR WHITE:   Well, there's another very interesting question, your Honour.  At the time, as I understand, the lockouts consequent upon the letter of 10 December occurred, in respect of a number of employees the action they have taken had ceased.

JUSTICE GIUDICE:   I see, yes.

MR WHITE:   That's not to say that the employees who were locked out had not at some time taken industrial action, but at the time the so called responsive action was taken some at least were no longer taking action.

JUSTICE GIUDICE:   And has the lockout action been taken against all of the employees who were involved in industrial action?

MR WHITE:   No, your Honour.  It's a very selective group.  At this stage most recently there are 25 employees who perhaps take industrial action, and that certainly is only a percentage.  I think 137 or 8 I think in Mr Moller's evidence.  So going back to the decision, your Honour, in paragraph 469 the Commissioner correctly sets out whatever task it is, and there's no challenge in respect of that, and thereafter up to paragraph 472 correctly sets out in summary form the period of negotiation and industrial action.
JUSTICE GIUDICE:   Sorry, Mr White, I was writing.  Do you have any submission about the number of employees who have actually imposed industrial action or participated in industrial action, the union action, or is there anything in the evidence about that?

MR WHITE:   I think it was Mr Moller's evidence.  So 137, and you see that's out of a staff of 1800.  Can I just interpolate there and interrupt a little bit.  You asked Mr McNab as to the number of employees who are to be the subject of the agreement.  One of the issues in dispute between the parties is that the union seeks to have a comprehensive agreement covering a range of different classifications of this employer and I think the employer seeks to have agreements covering particular classifications within their company.  So whilst Mr McNab might say, well, there were 51 techs and 313 scientists, that is so, who would be covered by the agreement, that is so, in the event that an agreement was made limited to technicians on the one hand and scientists on the other for example.  But the union's position at this stage is that it seeks to have agreements in similar form to the ones in place covering the range of classifications within the employer.

Now, continuing going through Commissioner Cribb's decision.  After having correctly identified the test, or her task, and then having correctly identified the history of negotiations, in paragraph 473 we say that she correctly refers to the evidence that was before her.  She refers to the evidence of Dr Kelly to the effect that the targeting of individuals by the company had increased anger amongst not only those individuals but also amongst their colleagues.  That evidence is at PN33-35.  She correctly identifies Mr Moller's evidence and, relevantly, Mr Moller's evidence is at PN333 to 336.  She correctly identifies in our submissions in PN475 of her decision that the industrial action is escalating, and so much can be seen from the history of the industrial action and the negotiations set out earlier in the decision.  We understand there's no argument about that.
We also say that in PN475 she correctly finds that the evidence is that the union is prevented from being about to negotiate.  Now, that language is important.  The union is the bargaining agent and it is the one who is to negotiate and it has had during the period of the lockout those instructions temporarily withdrawn.  And so in that part of her decision down to the bottom of PN475 she makes no error in the evidence that she has considered.  It's all supported by evidence.  There's no evidence, we say there's none been pointed to you today which she failed to take into account.  We say all of the - - -

JUSTICE GIUDICE:   What about Mr McNab's point that the refusal to negotiate while there were lockouts in place is just a tactic that could be employed by any party to bargaining and shouldn't be regarded as extraordinary or a factor in favour of suspension?
MR WHITE:   Well, your Honour, 425 - - -

JUSTICE GIUDICE:   I think that's what he submitted.

MR WHITE:   Section 425(1)(a) is directed to whether or not the suspension would be beneficial to the bargaining representatives for the agreement.  In this case the bargaining representative for the employees is the union.  It currently has its hands tied during the period of lockout of pursuing negotiations to resolve the matter.  Now, whether or not that's extraordinary or whether or not it's usual or unusual or the like it doesn't render it irrelevant.  There was evidence before the Commission that she could find that that was the position, and it hasn't been put to you today that that's - sorry, I withdraw that.  So we say in respect of her decision relying on the matters under section 425(1)(a) there is nothing we say in the evidence that she relied on which is unsupported by evidence and whether or not in certain circumstances a refusal to negotiate is a consequence of response to industrial action, either the employee action or the employer response action, is not to the point when one determines whether or not it is a consideration that's relevant.
Bear in mind that fundamental in the circumstances before the Commissioner was the proposition that each of the parties wanted to negotiate to reach an agreement.  In any event, your Honour, the direction of a  union's members not to negotiate during a period of employer response action is directly relevant in respect of another matter that the Commissioner found and found correctly in 475, and that is that the industrial action was just escalating without any immediate way of resolving or negotiating an outcome, that is, in any event a refusal to negotiate whilst industrial action was being taken is evidence per se of an escalation of industrial action.  And in this case in any event there was other evidence that further action was being taken by employees, if you like, response action in respect of the lockouts.  She was faced with a position as a matter of fact, negotiations had stalled and there was an upwards spiral of industrial activity.

We say in making a decision or reaching the requisite degree of satisfaction about whether or not a suspension would be beneficial to a bargaining representative, all of those matters we say are relevant and all of them we say are supported by the evidence.  Section 425(1)(b) deals with the duration of the protected industrial action.  Now, the Commissioner found that the action could continue until 31 January 2010 and that it had occurred already for some of the 22 of the 25 for nearly two weeks.  There's no relevant error there that you've been directed to today.  Can I just say this in respect of that however.  We had put a submission to the Commissioner that the employer response action, and this was another ground for the section 418 application, was not sufficiently described in all the circumstances, particularly when the action was said, and once again I refer to that RK25, to continue, or the action was to continue until 31 January 2010 at 2359 hours or until agreement is reached.
We say inherently in that there is on the one hand a time limit of 31 January and on the other hand an unlimited and unspecified period of time that the lockout was to continue.  We had put to the Commissioner that if the industrial action, the lockout was in truth only to 31 January 2010 then not only would the word or not be used in terms of providing an alternative time but in any event all words after 31 January 2010 at 2359 hours would be superfluous.  In any event, your Honour, I raise that merely to foreshadow a further difficulty in respect of the notice that's been given by the employer.  We don't rely on the Commissioner disagreeing with us in paragraph 476 about the duration as indicating error at this stage, but in any event it hasn't been put to you today that anything should found about the duration was somehow irrelevant to her decision.

In paragraph 477 she deals with section 425(1)(c) criteria.  True it is, your Honour, there is no great detail in that paragraph, but decisions of administrative tribunals, particularly those given either ex tempore or a very short time after argument has finished shouldn't be read too finely and should be read against the evidence and submissions which had been made to her, one of which was that it was difficult to see why it was not in the public interest, or why it would be in the public interest to allow industrial action to continue in circumstances where there might be what was called or described as catastrophic economic consequences.  The example I gave to the Commissioner was that if a company came to this Tribunal and said that the action that was being taken against it was sending it into liquidation it would be difficult to see in the public interest, or it would be difficult to see why it would not be in the public interest that that action stop.

JUSTICE GIUDICE:   Well, why select liquidation?  I mean, there must be all sorts of effects of industrial action which you would think the legislature has contemplated when they have provided for this kind of regime.

MR WHITE:   Of course.  But fatal consequences, your Honour, and might not be relevant.

JUSTICE GIUDICE:   It's not as though that's occurred here?
MR WHITE:   I beg your pardon?

JUSTICE GIUDICE:   There's no evidence of a catastrophe of that kind here is there?

MR WHITE:   Not yet.  There was evidence and Mr Moller agreed with the proposition I put, that locking employees out of income, depending on the circumstances of employees, could have those consequences.  But of course, your Honour, the level of severity of the impact has got to be a relevant consideration in any event or the level of potential severity.  We don't understand that a submission - sorry, I withdraw that.  So for the purposes of an appeal and the purposes of satisfying the test in House v R, in my submission there's no relevant material which has been identified the Commissioner didn't take into account and relevantly, or it may be too much use of the word relevantly, the material that she relied on to make her orders was freely available to her and open to her and largely in any event uncontested.

Can I now go to some of the grounds of appeal.  It's really just the compendious unparticularised ground with no specific error identified other than a disagreement with the conclusion that the Commissioner reached.  In respect of ground 2 it is alleged that the Commission was in error in finding that the refusal by the bargaining representative of the employees to engage in negotiations was a ground for making an order.  Well, the Commissioner, with respect, didn't make that finding.  The finding she made was the bargaining representative was unable to, and not only that, all of the evidence suggests that both parties wanted to negotiate.  I've already taken you to that evidence.  We've had some discussion in respect of it.  But in my submission it's not a finding that the Commissioner made.
Ground 3 alleges there is an error in finding that by the respective parties merely engaging in industrial action could found a finding that industrial action ought be suspended.  Well, once again, we say that's not what the Commissioner found.  What the Commissioner found, having set out the history of the industrial negotiations and disputation, was that there was an escalating and upward spiral of industrial activity on the part of both the union and the employer.  As to ground 4, well, it asserts that the circumstances put forward in favour of the granting of the order, but really the ordinary consequences of industrial action.  Now, we say that doesn't accurately reflect the grounds that we did put forward.

At paragraph 348 to 352 in my submissions at the close of the evidence in support of the application we relied on a number of things.  In paragraphs 348 to 352 we relied on the history of the negotiations and industrial activity.  In paragraph 356 we relied on the common desire for agreement, and at paragraph 358 to 359 to relied on the escalation of the industrial action that was occurring.  So we say it's incorrect to characterise the ground in respect of 425(1)(a) as just the ordinary consequences of industrial action.  The grounds we relied on for the duration I've already made some submissions about that.  As to the grounds under 425(1)(c) and (d) at paragraph 370 are the grounds we relied on there, and that's the point that I've just raised with you about the public interest and financial death or liquidation and the like.

So once again we say that ground is inaccurate and doesn't reflect the argument that was put to the Commission and nor does it reflect the basis of the Commission's decision.  Now, as to the reasonable prospects of success, there are all the matters we've gone to, your Honour.  We say, and having listened to Mr McNab, there's no relevant error of the type described in House v R in this case.  All the matters the Commission relied on were available to her and in large part uncontested.  As to the balance of convenience, your Honour, can I say this.  One of the applications that the union had made and that was before Commissioner Cribb was an application under section 240 of the Act.  Immediately after the Commissioner gave a decision in this matter she called on a compulsory conference in the application under section 240.
In that conference a timetable for negotiations has been agreed between the parties.  There are at least two meetings scheduled in January and an agreement between the parties that at the first meeting they will consult their diaries for further time available to meet in the event that it's then deemed necessary.  So the convenience in this case is this.  The parties have moved on, they've put forward a negotiating program, that's a negotiating program which the union has agreed to whilst not having had its section 418 application determined and it's a program which was agreed to by the company.
As to my learned friend's point about employees nonetheless being able to recover moneys or be paid moneys, perhaps at the discretion of the employer at a later time, we say, well, maybe so, maybe not, but it says nothing about the effect of not having money in the interim.  Can I just go through some of the points that Mr McNab raised.  It is said that the appellant seeks to continue its responsive action in order to persuade the respondent to agree with it.  The evidence is that it doesn't want to do that.  It would prefer not to have to lock its employees out and was only doing it in response in order to protect itself.

JUSTICE GIUDICE:   I don't think that's the extent of Mr Moller's evidence is it?

MR WHITE:   Well, there's certainly no evidence that the action was having any positive impact to force the union to agreement and, in fact, uncontested evidence was to the contrary.  Bear in mind Dr Kelly wasn't challenged about the evidence she gave about the halt to negotiations while lockouts were continuing.

JUSTICE GIUDICE:   Yes.

MR WHITE:   If an appeal is not heard until 31 January 2010 they have lost the benefit of a lockout.  Well, your Honour, an appeal would be heard when it's heard but a stay needs at least to have reasonable prospects of success which don't exist in this case and, in any event, that would predetermine or presuppose rather the outcome of the section 418 application which, in the event a stay was granted we would urge the Tribunal to call on immediately.  It was submitted by Mr McNab that the error, the fundamental error evident in the Commissioner's decision was that the evidence showed no more than the ordinary effects of industrial action.  Once again, your Honour, for the matters I've already taken you to and the particular paragraphs, that's not the basis of the section and nor was it the basis of the decision or the submissions to the Commissioner.
My learned friend indicated that there was, at least in respect of section 425(1)(c), insufficient particularity in the Commissioner's decision as to how she reached the level of satisfaction in respect of that matter.  I've made some submissions about that already but, in any event, even if that submission was good the matters she considered under 425(1)(a) and (b) are sufficient to grant the order in any event.  So, your Honour, those are the submissions.

JUSTICE GIUDICE:   Thank you, Mr White.  Yes, Mr McNab?

MR MCNAB:   Just briefly, your Honour.  In my submission the Commissioner's finding in respect of duration, she in fact doesn't really make any decision about the effect of the duration of the action.  She certainly sets out what it is but then doesn't then go on to say how that has informed the decision that she's made or how it's been taken into account.  She has to take it into account but she doesn't.  She sets out what it is but doesn't then take it into account in any material way in the sense that we can discern it from the decision.  In my submission the notice of appeal and the grounds of appeal do establish that there is reasonable prospects of succeeding on appeal.  We submit that there is a difference between the respective parties as to the characterisation of the evidence before the Commissioner, but it's the appellant's contention that all the material put does no more than establish the usual effects of industrial action.  It doesn't take it into any area whereby what are the provisos in 425 operate.

JUSTICE GIUDICE:   Mr McNab, I understand that submission.  I'm not sure though of the circumstances in which the section could ever have operation if you look at it that way.  I mean, there's always going to be industrial action, there's always going to be incidents of it.  What would be the circumstances in which it would be appropriate to make an order?

MR MCNAB:   If for instance it's been going on for an inordinately long time that it may operate.  If there are circumstances where, such as my learned friend raised of, for instance, receivership or liquidation which has been forced on the company by virtue of the industrial action which would then effectively take the negotiations out of the hands of the bargaining representative and put it in the hands of a liquidator or a receiver or some other person appointed pursuant to the Corporations Act, those sort of circumstances might give rise to the operation of subsection (a).  It's beneficial that it would stop because if it didn't stop the bargaining representative would be unable to bargain.

Now, they don't necessarily have to be all that extreme but what I'm principally submitting is that there's nothing in this case which is in any way extraordinary and which has enlivened the matters in subsection (a) to (d).  The converse of what your Honour just raised with me is that if my learned friend's argument isn't correct, there's nothing to stop an order being made simply by somebody coming along to the Tribunal and saying we're affected by the industrial action, we don't think we can negotiate properly while it's going on, we want it suspended.  I'm putting it in simple terms but that's the other side of the coin.

JUSTICE GIUDICE:   Yes.

MR MCNAB:   We haven't got particulars or details of the section 418 application, the grounds raised, but if it is at all interesting for you in the context of this application there's a fair bit in this and what I would submit - - -

JUSTICE GIUDICE:   I think interesting is putting it a bit high.

MR MCNAB:   Well, I'm using it in the broader sense of the word.

JUSTICE GIUDICE:   Given the time of the day and the year.  But it's a significant issue.

MR MCNAB:   There are ducks and drakes being played here in a grand way.  What has happened, on 4 December there was an application before Commissioner Cribb to amend the documents which formed the basis of the ballot to take industrial action, and the application was to amend the name.  But there was furious and there has been furious argument.  You can see it on transcript from previous proceedings.  The situation is that this company, there's a range of companies within it all having separate legal persons, all with separate licensing requirements under the relevant legislation, but the overarching employer and the employer named on the group certificates and the wage records is Symbion Health Ltd.

In the circumstances of 4 December where it was alleged that the company was effectively playing ducks and drakes, it's not that company, you've got the wrong company there, it's this company, the concession was effectively made that the company for the purposes of the application to amend the documents was Symbion Health Ltd because that's the employer named on the wage records, et cetera.  Now, to now say, well, they're not the correct employer, seems an interesting argument, and then - - -

MR WHITE:   Sorry, your Honour, we don't say Symbion Health Ltd is the incorrect employer.

JUSTICE GIUDICE:   You say the notices were defective?
MR WHITE:   Yes.  We say it is the employer but not the company that gave the notice.

MR MCNAB:   I'm not across the detail because we haven't received any material in relation to these, detailed material in relation to these arguments.  If these are the company's that are referred to in the notices referred to - there's been part - yes, I'm instructed it's got the same ABN as Symbion Health, it's the same legal person.

JUSTICE GIUDICE:   Well, it may or may not be a point of substance at the end of the day but at this stage it is a point between the parties as to the validity of the notices, at least some of them.
MR MCNAB:   And in any case all related corporations within the meaning of section 50 of the Corporations Act.

JUSTICE GIUDICE:   But, Mr McNab, they may be arguments for amending the documents if that can be done, I don't know.  In any event I think I understand - - -

MR MCNAB:   Yes.  Well, that's why I raised it, whether it was an interesting matter this morning, the use of that word.  I mean, there's some level of detail there and if you get into questions of estoppel and those sorts of points where, if the company has made concessions for the purpose of a particular application to give the union the right to amend its documents so that the notices of industrial action, some technical point is not going to be made in relation to them, that argument then is used against the employer in another way I would submit.  That's the sort of level of detail that we'll get into.  So we say that those arguments really don't have any consequence in relation to the issues that your Honour has to determine today in respect of the question of the stay.

JUSTICE GIUDICE:   Is the question of the validity of the lockout notices irrelevant?

MR MCNAB:   It's not irrelevant but it's not been argued.  It wasn't the subject of the matter before the Commissioner.

JUSTICE GIUDICE:   No, the Commissioner didn't refer to it.

MR MCNAB:   She didn't refer to it and we haven't had notice of the detail of the arguments, it wasn't raised.  And if there is any validity there are consequences and matters can flow from that, but it doesn't necessarily affect the decision as to whether or not to grant the stay.  Just in relation to assertions that were made, the orders that were made and the compulsory conference that occurred following the hearing on Tuesday, it was made clear that an appeal would be lodged and arguments were put that it was effectively that didn't affect the ability of the Commissioner to make the orders because there had been no stay of the order made, and it was in that context that the parties discussed dates for conferencing.
So to say that the company consented, if there was any consent it was highly qualified by the fact that the company didn't believe it was appropriate to suspend the action.  In fact Mr Moller was of the view that it was all pointless because there was no pressure being put on the employees any further.  So we say that the fact of a conference being held under section 240 and orders being made or dates being agreed should not affect your Honour's consideration of this application.

JUSTICE GIUDICE:   I'm not sure what that means.  If the stay application is successful what's the position in relation to the timetable?

MR MCNAB:   It can still occur, it can still take place.  There's no reason why negotiation can't continue, but the fact that there are dates fixed doesn't affect, shouldn't affect your Honour's consideration.  The parties will continue to abide by the orders of the Tribunal and meet in accordance with the timetable.  There have been meetings going on in the Commission since Thursday of last week, there was a meeting here on Saturday which went for most of the day, but that should not be held against the appellant in respect of its application for a stay.  Unless there's anything further, your Honour?

JUSTICE GIUDICE:   There is one other matter, Mr McNab.  I asked you earlier, or I perhaps commented on the situation in which the response action was something that the employer wanted to continue with even though it appeared from the application that had been made that the action which gave rise to the response was something that the union wished to abandon, and you answered in that question.  But in that context the Act doesn't seem to provide for industrial action by the employer - I think I'm right about this - except as response action; is that right?

MR MCNAB:   Well, the response action is in relation to action which is taken previously.

JUSTICE GIUDICE:   Yes, but there is no, if I can put it, absolute right to industrial action by an employer is there?

MR MCNAB:   No.

JUSTICE GIUDICE:   Is that the case?

MR MCNAB:   No.  It's response action and the response action - - -

JUSTICE GIUDICE:   It can only be response action.

MR MCNAB:   And the response action is in response to the action which was notified by the union.

JUSTICE GIUDICE:   Yes, I understand the way it's developed, yes.  It must be a moot point though mustn't it?  If there's response action taking place and the initial action ceases you say that the response action continues to be response action for as long as the employer wishes to - - -

MR MCNAB:   If it's in accordance with the notice given by the employer and if the parties are still negotiating.

JUSTICE GIUDICE:   Yes, I understand, thank you.

MR WHITE:   Just on that last point, that is one of the matters which has been raised in our application under section 418.

JUSTICE GIUDICE:   Which matter?

MR WHITE:   That because some employees were not taking action the matter is not properly response action within the meaning of the Act. 

JUSTICE GIUDICE:   Sorry, I don't follow that, Mr White.

MR WHITE:   Don't worry, I won't pursue it, your Honour.  We can be responsive to your Honour's observations.

JUSTICE GIUDICE:   Yes, very well.  Thank you, gentlemen, for your submissions.  I'll give a decision at 12 o'clock.  I'll adjourn now till 12.

<SHORT ADJOURNMENT
[11.27AM]

<RESUMED
[12.09PM]

JUSTICE GIUDICE:   This is an application by Symbion Health Ltd pursuant to section 606(1) of the Fair Work Act 2009 for an order staying the operation of a decision and order made by Commissioner Cribb on 22 December 2009 pending the hearing and determination of Symbion's appeal against that decision and order.  Mr McNab of counsel appeared for Symbion and Mr White of counsel appeared for the HSU.  It was common ground that the application for a stay order should be determined in accordance with the principles applied by the Australian Industrial Relations Commission in considering similar applications under section 120 of the Workplace Relations Act 1996.  Those principles are two.  Firstly, that there is a sufficiently arguable case that permission would be granted to appeal and that the appeal would succeed and, secondly, that the balance of convenience favours the grant of a stay.

The Commissioner's decision and order are relevantly in the same terms.  The order is that the protected industrial action the subject of the following notices be suspended immediately until close of business 31 January 2010.  1) The two employer response action notices dated 10 December 2009 and 21 December 2009;  2) The two employee response action notices dated 22 December 2009.  The order shall come into force on and from 22 December 2009 and remain in force until 31 January 2010.

The Commissioner's order was made pursuant to section 425(1) of the Act and has the effect of suspending protected action in relation to the negotiations for an enterprise agreement until 31 January 2010.  I'll refer briefly to section 425(1) but indicate that the section should be set out in full in the transcript.  The material before the Commissioner indicates ongoing industrial action involving HSU members employed by Symbion during bargaining for an enterprise agreement.  The Commissioner set out a number of findings in her ex tempore decision which can be seen at paragraphs 470 to 476 of the transcript of proceedings on 22 December 2009.  No serious issue was taken with the evidence as to the nature of the industrial action.
The union commenced to take industrial action at various locations in September this year.  There has been a number of episodes or have been a number of episodes of industrial action initiated by employees involving some 137 employees.  There's also been employer response action initiated by Symbion which at the time of the hearing before the Commissioner affected 25 employees, 22 of whom had been locked out for two weeks.  Symbion indicated it has around 364 employees in classifications potentially covered by the proposed agreement of whom some 200 are union members.  Mr White submitted for the HSU however that there is an issue as to the scope of the agreement which remains to be resolved.

Section 425 is concerned with cooling off periods and gives Fair Work Australia a discretion to make a suspension order if it's satisfied of various matters.  An appeal against such an order or a decision making such an order would require to be considered in accordance with the principles concerning appeals from discretionary decisions outlined in House v R and confirmed in Coal and Allied v CFMEU.  The grounds of the appeal are as follows.

1.
The Commissioner was in error in finding the suspension of employee response action and employer response action was beneficial to the bargaining representatives of the agreement and resolving the matters at issue and not contrary to the public interest and inconsistent with the objects of the Fair Work Act.

2.
The Commissioner was in error in finding the refusal by the bargaining representative for the employees to engage in negotiations for an agreement as a result of the employer's response action was a ground for making an order suspending the industrial action.

3.
The Commissioner was in error in finding that by the respective parties merely engaging in industrial action could found a finding that industrial action ought be suspended.

4.
The Commissioner was in error in making the order in circumstances where the grounds put forward for the granting of the order are the ordinary consequences of industrial action.

I've read carefully the Commissioner's decision and the reasons which she gave in dealing with the subsections of 425(1).  I note the argument advanced by Mr McNab that the Commissioner made an error in finding that the refusal by the bargaining representative for the employees to engage in negotiations for an agreement was a ground for making an order suspending the industrial action.  I agree however with Mr White's submission that that circumstance was not irrelevant to the Commissioner's consideration.
It seems to me to be a perfectly straight forward case in which the Commissioner has decided that the prospects of agreement are greater if there was a cooling off period during which the parties can metaphorically lick their wounds and re‑evaluate their positions.  If no agreement is reached then industrial action may well resume, but at least in the meantime further disharmony and acrimony will have been avoided.

The conclusion I have reached is that there is not a sufficiently arguable case that the appeal could succeed and in the circumstances there is no need to consider the balance of convenience.  The application for a stay of operation of the decision and order is rejected.  I will now adjourn.

<ADJOURNED INDEFINITELY
[12.17PM]
